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This appeal has been filed by M/s Shalu Synthetics against demand of
Central Excise duty, interest and penalty. Appeal has also been filed by Shri Sanjay
Mahajan, Director of M/s. Shalu Synthetics against imposition of penalty.
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2. Ld. Counsel for the appellant pointed out that the appellants are
manufacturer of polyester yarn and were inter alia supplying the same to M/s
Dimpu Impex, a 100% EOU located at Warthi, Bhandara. He pointed out that the
Revenue conducted investigation against the said EOU and came to the conclusion
that the said EOU was a defunct EOU with no electricity connection and no
manufacturing activity was done in the said EOU. He pointed out that they had
cleared 41.24 MTs of polyester yarn under several CT-3 during the period
03.05.2004- 19.05.52004 through the transporter namely, M/s Trade Transport
Company, Vapi. He pointed out that the Revenue interrogated the transporter and
transporter deposed that while the goods were loaded from the premises of M/s
Shalu Synthetics, the deliveries were not made to Bhandara but to Surat. He
pointed out that the proprietor of the M/s Dimpu Impex, the 100% EOU, Shri Anil
Jawaharlal Agarwal also deposed that the transaction took place only on papers on
the strength of CT-3 but no goods was received in their premises. He admitted
misuse of CT-3 to evade payment of Central Excise Duty on the strength of above
evidence, the demand of Central Excise Duty of Rs. 12,33,800/- was confirmed
against the appellant along with the interest and equal penalty was also imposed. A
penalty of Rs. 10 lakhs was also imposed on Shri Sanjay Mahajan, Director of M/s
Shalu Synthetics.

2.1. Ld. Counsel for the appellant pointed out that they had made clearances
against CT-3 certificates and they have received the re-warehousing certificates
from the Excise offices having jurisdiction over M/s Dimpu Impex. He pointed out
that in these circumstances, it cannot be their responsibility as the procedure
prescribed does not require actually physically deliver the goods to the premises of
the buyer. He pointed out that the entire case has been based on the statements of
Shri Anil Agarwal, Shri Ashraf Rajwani & Shri Shri Rafig Ahmed Faizal Ahmed. He
pointed out that apart from these statements, there is no evidence. He pointed out
that no cross-examination of the transporter was conducted. He also pointed out
that no buyers at Surat were identified and no questions were asked to the
trasporter about delivery of the goods. He also pointed out that the AR-3A and the
CT-3 were validly issued by the concerned officers and that has not been challenged
by the Revenue at any stage. He argued that the proof of receipt of goods by the
EOU in the shape of AR-3A has been rejected on the ground that no physical
verification was done by the jurisdictional officers. He pointed out that the circular
no. 851/9/2007-Cx dated 03.05.2007, requires physical verification as it is
apparent from the para 3 (e) & (f) of the said circular. He pointed out that the
reliance was placed in the impugned order on circular 88/98 dated 02/12/1998 and
504/70/99- CX dated 30.12.1999 to state that the re-warehousing certificates
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issued by range officers on the basis of records maintained and not and without

physical verification is misplaced.

2.2 He further argued that the entire payment has been received by cheque from
account of M/s Dimpu Impex. He further argued that transporter was not engaged
by the appellant. He further pointed out that it has not been enquired by the
transporter as to who has made the payment for the transport. The names of

consignees have also not been identified.

3. Ld. AR relies on the impugned order. He argued that the period of clearance
is 2004 and at the material time, the relevant circular was Circular No. 88/98 dated
02/12/1998. He also argued that in these circumstances, the circular no.
851/09/2007-CX dated 03.05.2007 relied by the appellant is not relevant.

4, We have carefully gone through rival submissions. We find that the
appellants are manufacturer of polyester yarn and they were clearing the said yarn
under valid CT-3 certificates to a 100% EOU located in Maharashtra. The appellants
were also receiving AR-3s duly verified by Jurisdictional Superintendent. It is also
noticed that CT-3 and AR-3 has not been challenged by Revenue as being false or
fabricated. From the above set of facts, it is apparent that so far as appellants are
concerned, they have discharged their responsibility cast upon them by the law.
The case of the Revenue is based on the fact that the EOU to which the appellants
were supplying the goods were not having manufacturing capacity and electricity
connnection and was not in a position to use the goods supplied by the appellant.
The Revenue has relied on the statements of transporter to hold that the goods
have been diverted to Surat. Revenue has also relied on the statements of the
representative of the EOU to assert that no goods were received in the premises of
the EOU. In this entire course of events, there is hardly any evidence to link the
appellants with any activity after the goods were cleared. The law requires the
appellant to clear the goods against the valid CT-3 and obtain the duly verified re-
warehousing certificate. The appellant have done both and the same has not been
challenged. In these circumstances unless specific involvement or knowledge of the

appellant is established, no liability can be fixed on the appellants.

4.1 The impugned order seeks to rely on circular no. 88/98 dated 02.12.1998 to
hold that no physical verification of the goods were done at the recipient’s end and
therefore, AR-3 certificates evidencing re-wareshousing of the goods can be
discarded. It is not the responsibility of the appellant to get the physical verification
conducted. Even if no physical verification was done, it cannot be alleged that
appellants were wrong in their belief that their goods were re-warehoused at the

EOU at Maharashtra. Whether to check physically or otherwise is entirely a
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prerogative of Revenue. The failure to check physical receipt of goods cannot be
used against the appellant who has received duly signed re-warehousing
certificates. In the above facts and circumstances, we do not find that any case has
been made Revenue. Consequently, the demand and penalty are set aside. The
penalty against the Director is also set aside. Consequently, the appeals are

allowed.

(pronounced in the open court on 20.06.2019)
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