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RAMESH NAIR 

 The issue involved is that whether the appellant is entitled for 

cenvat credit on the stock of input lying as on 31.03.2010 and credit 

availed subsequently when the appellant have not opted for exemption 

Notification No. 4/06-CE and paid the duty.  The case of the 

department is that since Notification 4/06-CE is available to the 
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appellant they were not required to pay the duty and consequently the 

cenvat credit is not admissible.   

2. Sh. S.J. Vyas, Ld. Counsel appearing on behalf of the appellant 

submits that firstly the exemption Notification 4/06-CE is not absolute 

but it is optional for the assessee to avail or not to avail the exemption 

notification.  Therefore, by not availing the exemption and by paying 

the excise duty they are entitled for the cenvat credit.  He also placed 

reliance on the judgment of this Tribunal in the case of Balkrishna 

Paper Mills Ltd. vs CCE Thane-I 2015 (329) ELT 468 (Tri. Mum.) which 

has decided absolutely identical issue.   

3. Sh. T.K. Sikdar, Ld. Assistant Commissioner (AR) appearing on 

behalf of the Revenue reiterates the findings of the impugned order.  

4. Heard both the sides and perused the records.  We find that 

denial of Cenvat Credit is only on the ground that the appellant should 

have availed the exemption Notification No. 4/06-CE and therefore, 

there were not entitled for the cenvat credit.  It is undisputed fact that 

the appellant have not availed the exemption 4/06-CE and discharged 

the excise duty on their final product.  Once they have paid the Excise 

duty which has not been disputed by the department the appellant is 

entitled for the cenvat credit.  Moreover, the exemption Notification 

4/06-CE is conditional and it is option for the assesee whether to avail 

or not to avail said exemption, therefore, by not availing the 

exemption there is no violation of any provision of the law.  The very 

same issue has been considered by this Tribunal in the case of 

Balkrishna Paper Mills Ltd. (supra).  Accordingly, the cenvat was 

rightly taken by the appellant.  The impugned order is set aside and 

the appeals are allowed. 

(Dictated & Pronounced in the open court) 
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