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RAMESH NAIR  
 

 
The brief facts of the case are that the appellant are engaged in 

the manufacture of Cigarettes falling under chapter Sub-Heading No. 

24022020, Cigar falling under chapter Sub Heading No. 24021010 and 

cigarillos falling under chapter Sub Heading No. 24021020 of the First 

Schedule to Central Excise Tariff Act. A SCN dated 19.05.2010 was 
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issued to the appellant wherein cigarette of brand “Golden Cigar” and 

the raw material totally valued at Rs. 1,84,22,502/- seized on 

25.11.2009 was proposed to be confiscated under Rule 25(1) (d) and 

Rule 25 (1) (b) of Central Excise Rules, 2002. The finished goods brand 

“Golden Cigar” was proposed to be classified under chapter Sub Heading 

24022030 as cigarette against the claim of the appellant that product is 

cigar and classifiable under chapter Sub Heading 24021010. The 

differential excise duty amounting to Rs. 62,47,758/- was proposed to 

be recovered under Section 11A(1) of Central Excise Act, 1944. The 

penalty was also proposed to be imposed under Section 11AC and Rule 

25(1) of Central Excise Rules, 2002. The interest was also proposed to 

be demanded under Section 11AB of Central Excise Act, 1944 on the 

duty short paid / evaded. The SCN also proposes to impose personal 

penalty on Sh. Dinesh Raj Kumar Sharma, Sh. Santosh Kumar Sharma 

and all Director of M/s Mansa Cigarettes Pvt. Ltd under Rule 26(1) of 

Central Excise Rules 2002. The SCN also proposed confiscate of the 

goods seized from M/s Golden Tobacco Ltd and penalty under Rule 26(1) 

of the Central Excise Rules, 2002. The SCN also proposed to be impose 

personal penalty against various persons under Rule 26 of Central 

Excise Rules, 2002. The adjudicating authority vide the impugned order 

confirmed the demand as under:  
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Being aggrieved by the impugned order, M/s Mansa Cigarettes Pvt. Ltd, 

M/s Golden Tobacco Ltd, Sh. S.P. Malkoti, Sh. Jagdish Govindbhai Patel 

and Sh. A. k. Joshi filed the present appeals. 

2. Sh. Vinod Kumar Bindal Ld. CA with Ms. Sujata Shirlokar Ld. 

Advocate appeared for the appellant. He reiterating the grounds of 

appeal and made a detailed submission on the classification. As per his 

submission, the goods in question is small cigar, hence it is correctly 

classifiable under 24021010 and not under 24022030 as cigarette 

claimed by Revenue. He reduced his argument in writing and submitted 

detailed written submission on 25.04.2019 which was taken on record. 

3. Sh. A. Mishra Ld. Joint Commissioner (AR) appearing on behalf of 

Revenue reiterates the findings of the impugned order. 

4. Heard both the sides and perused the records. Before going into 

the entire case on merit, we find that the investigating authority has 

recorded statements of various persons. All the statements were relied 

upon in the SCN. The appellant strongly made request before 

adjudicating authority for cross examination of 18 persons, out of 18 

persons only 1 person i.e. Chemical examiner was allowed to be cross 

examined and request for cross examination of other persons was 

turned down by the adjudicating authority on one or other pretext. The 

adjudicating authority has refused the cross examination on the ground 

that other persons are employees of the appellant and he also observed 

that the ample of evidence is available, therefore, no cross examination 

is required. We completely disagree with the adjudicating authority as 

provided under Section 9D of the Central Excise Act, it is incumbent on 

the adjudicating authority to cross examine the persons whose 

statements were recorded by the investigating agency, only thereafter 

such statements can be used for adjudication of the SCN. Since 

admittedly the adjudicating authority has refused cross examination of 
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17 persons, there is clear violation of principles of natural justice. We 

are of the view which is based on settled law that cross examination of 

witnesses is primary step to complete adjudication process. Therefore, 

in our view, the appellant should be given opportunity for cross 

examination of witnesses.  

5. We therefore set aside the impugned order and remand the 

matter to the adjudicating authority for passing a fresh order after 

observing the principles of natural justice. All the issues are kept open. 

                  (Pronounced in the open court on 02.08.2019) 
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