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RAMESH NAIR

The brief facts of the case are that the appellant imported 200
Kgs of Green Cardamom and sought duty free clearances of 80 kgs
under DFIA No. 0310734495 dated 15.05.2013 issued against export
of Vegetables Pickles as per Standard Input Output Norms and 120
kgs under DFIA No. 0310681612 dated 13.02.2012 issued against
export of Biscuits as per Standard Input Output Norms, in terms of
Chapter 4 of Foreign Trade Policy, 2009-14 para 4.2.1 and 4.2.2. The
appellant filed Bill Of Entry No. 4009223 dated 10.07.2019 claiming
the exemption in terms of provision of FTP, 2009-14 read with
Notification No. 98-2009-Cus dated 11.09.2009 that exempts material
imported into India against a valid Duty Free Import Authorization
(DFIA) in terms of the provisions of para 4.2.1 and 4.2.2 of FTP 2009-
14, from the whole of Customs duty leviable thereon as specified in
the first schedule to the Customs Tariff Act, 1975. The appellant had
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claimed exemption for the import of Green Cardamom under the
description of ‘Relevant Food Additives’ mentioned against Serial No.
2 of DFIA No. 0310734495 dated 15.05.2013 issued against export of
Vegetable Pickles and covered under description of ‘Flavouring Agent’
mentioned under Serial No. 6 of DFIA No. 0310681621 dated
11.02.2012 issued against export of Biscuits. The department has
raised objection against claim of the appellant for clearances of goods
under DFIA Licence inasmuch as the original authority vide letter
dated 10.07.2019 intimated that Cardamom is not mentioned in the
Licence No. 0311073445 dated 15.05.2013 as Food Additives for FDA
approved and Licence No. 0310681621 dated 11.02.2012 as Food
Colour/Flavouring Agent/Flavour improvers and that as the appellant
had not produced any evidence that cardamom has actual use in
export order, the DFIA Notification cannot be extended and the
appellant was directed to clear the imported goods under payment of
duty. Being aggrieved by the denial of DFIA import benefit to the Bill
of Entry Number, the appellant filed appeal before Commissioner
(Appeals), the Ld. Commissioner (Appeals) rejected the appeal on the
ground that the cardamom was not actually used in the export of

goods i.e. vegetable Pickles and Biscuits.

2. It was also observed that the DFIA Licence does not indicate the
product description cardamom in the list of inputs hence, unless actual
use in the export product is established, the appellant was not entitled
to claim DFIA benefit. It was also observed by the Ld. Commissioner
(Appeals) that the Customs Tariff Head (CTH) of import items allowing
in 2 DFIAs are not telling with CTH of Green Cardamom. The appellant
has not adduced any evidence to show as to how Green Cardamom
could be used as Food Additives for Pickles and as Food
Colour/Flavouring Agent or as Flavour Improvers in Biscuits,
accordingly, the claim of the appellant for aforementioned benefit of
DFIA is neither valid nor sustainable. Being aggrieved by the Order-In-

Original, the present appeal filed by the appellant.

3. Sh. Hardik Modh Ld. Counsel for the appellant submits that
there is no condition of actual use of the imported goods in export
goods under DFIA as per Notification No. 98/09-Cus dated
11.09.2009, therefore, on this ground benefit cannot be denied. As
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regard the allegation that the Custom Tariff Head of Green Cardamom
is not mentioned in the Licence, he submits that it is not necessary to
mention or telly the Customs Tariff Head, mentioning in the Licence if
the imported goods is otherwise covered under description mentioned
in the Licence. He submits that even though the specific name of
Green Cardamom was not mentioned in the Licence, the Green
Cardamom is covered under the category of the goods which is used
as Food Additives/ Food Flavour/Flavour Enhancer. He submits that
Green Cardamom is used in the Pickles as Food Additives and also as
the Food Flavouring, similarly the Green Cardamom is used in Biscuits
for Food Flavouring. In this regard, he referred to various following
literature:
e Book of Chemical Technology-fifth Edition-Vol-23 by A
John Wiley & Sons, Inc, Publication, wherein clearly
mentioned that Green Cardamom is used for baking
pastries and pies, meats, curry powder and Pickles.
e Book of Spices, Condiments and Seasonings, Second
Edition, Written by Kenneth T. Farrell by A Chapman & Hall
Food Science Book also described the use of Green
Cardamom according to which the Green Cardamom is
used for Pickles and Biscuits.
e Book of The Essential Oils written by Ernest Guenther,
PH.D by Rober E. Krieger Publishing Company, Huntington,
New York which describes the use of Green Cardamom.

e Book of Cooking with Herbs and Spices.

4, With these authorities, he claimed that there is no doubt
regarding use of Green Cardamom in the manufacture of Biscuits and
Pickles, therefore, there is no reason to deny the benefit of DFIA. In
support of his submission, he placed reliance on the following

judgments:

e Unibourne Food Ingredients LLP 2018 (364) ELT 254 (Tri.Hyd.)
e Pushpanjali Floriculture Ltd 2016 (340) ELT (0032) (P&H)

e USMS Saffron Co. Inc. 2016 (331) ELT 155 (Tri.Bom.)

e Devoir Trading Ltd 2019-TIOL-2037-CESTAT-AHM

e Shah Nanji Nagsi Export Pvt. Ltd 2019-TIOL-945-HC-MUM-CUS
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5. Sh. L. Patra Ld. Assistant Commissioner (AR) appearing for the
Revenue reiterates the findings of the impugned order. He further
submits that the goods do not fall under specific ITC (HS) mentioned
in the Licence which is significant, therefore, the benefit of DFIA was

rightly denied.

6. We have carefully considered the submissions made by both the
sides and perused the records. We find that the appellant have
imported Green Cardamom and claimed the benefit of DFIA against
Licence which was issued for relevant Food Additives for Pickles FDI
approved as imported goods against the export of Pickles and relevant
Food Colour/ Flavouring Agent/Flavour Improvers as the imported
goods against export of Biscuits. The lower authority has denied the

benefit on the ground that:

1. The Green Cardamom is not mentioned in the Licence in the
list of imported goods.

2. The Green Cardamom was not used actually in the export
goods.

3. Customs Tariff Head is not mentioned in the Licence.

7. We find that in the Licence, there is no mention of name of
specific items but it only mentioned relevant Food Additives for Pickles
FDI approved, therefore, all those goods which are used as Food
Additives for making Pickles will be covered under this category.
Similarly in the case of export product of Biscuits, the imported goods
includes Flavouring Agent therefore, there is no doubt that the Green
Cardamom is used as Flavouring Agent in the manufacture of Biscuits.
This has been further reinforced in the Books referred by the appellant

and the same is reproduced below:

e Book of Chemical Technology-fifth Edition-Vol-23 by A John
Wiley & Sons, Inc, Publication:

Cardamom Seed: Cardamom Seed (Elettaria
cardamom Maton) is the dried fruit of a plant
from the ginger family. Whole cardamom is
actually a seed pod containing 6-8 highly
flavoured, black irregular round seeds.
Cardamom pods are available as whole green
cardamoms, dried tan-colored cardamoms,
or whole bleached cardamoms. The bleached
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cardamoms are whitened with sulphur
dioxide and are the most expensive. Ground
cardamom is generally produced from
grinding the whole pods. Cardamom is also
available in a decorticated form; just the
black seeds. The flavour of cardamom s
aromatic and somewhat camphoraceous.
Throughout Arab countries, cardamom is
most often used in a coffee-like beverage. It
also used in baking pastries and pies, meats,
curry powder and pickles.

e Book of Spices, Condiments and Seasonings, Second Edition,
Written by Kenneth T. Farrell by A Chapman & Hall Food

Science:

"Cardamom seed is wused in blended
seasonings for the following meat items:
bologna, germen bologna, frankfurters, liver
sausage, head cheese, pressed ham, pizza
loaf, knockwurst, pork sausage,
Braunsehweiger liverwurst as well as in
mixed pickling spice blends and curry powder
blends.

Cardamom is also used commercially in ice
cream flavouring, confections, baked goods,
ligueurs and in some  non-alcoholic
beverages. The oil of cardamom is used in
pickles, chewing gums, alcoholics beverages,
pharmaceuticals syrups, and in many items
listed for the spice.

Because of the exotic nature of the aroma of
cardamom is used in the American and
French perfume industries for its unusual
fragrance. Sweden imports 25% of India’s
production of Cardamom. Saudi Arabia is
India’s second largest customer. Cardamom
gives the exotic flavour to the Bedouin coffee
one finds in all of the new Eastern dues, the
coffee pots are made of brass with extremely
long pouring spouts into which are wedged a
few cardamom seeds. As the coffee is poured
it automatically extracts some of the unusual
flavour from the seed.”

e Book of Cooking with Herbs and Spices:
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From the above consistence details of use mentioned in various books,
there is no doubt that the Green Cardamom is used in making Biscuits

and Pickles as Flavouring Agent and Food Additives.

8. As regard issue raised by the department that specific name of
Green Cardamom is not mentioned, we find that once the imported
goods is covered under broad description in Licence and if any item
covered in such broad description will stand covered. If Revenue’s
contention regarding specific product being not covered is accepted,
then since Licence does not mention specific nhame of any goods, no
any goods can be allowed to be imported under the said Licence,
which is not the intention of DGFT in issuance of Licence. Hence the
Revenue’s view in this regard has no legs to stand. The identical issue
was raised in the case of Unibourne Food Ingredients LLP (Supra),

wherein this Tribunal has given following observation:

"15. Now coming to the merits of the case, the issue
involved is on a narrow compass. In the instant case, the
goods imported are “Apple Juice Concentrate”. The
exemption is sought under Exemption Notification No.
98/2009-Cus., dated 11-9-2009 by presenting a
transferable DFIA No. 0310776851, dated 2-4-2014 which
permits  duty free import of ‘'Relevant  Fruit
Juice/Pulp/Puree’. There is no reason given as to why
“"Apple Juice Concentrate” is not covered under the
description ‘'Relevant Fruit Juice/Pulp/Puree’ permitted in
the DFIA. Ld. DR could not justify as to how “Apple Juice
Concentrate” would not be covered under the description
'‘Relevant Fruit Juice/Pulp/Puree’, when the fact that Apple
Juice Concentrate can inter alia be wused in the
manufacturing of export product in DFIA “Assorted
Confectionery and Biscuits”, is not in dispute, and the Ld.
Advocate has produced evidence to show that the imported
product can be used in manufacturing of various products
which includes candies and confectionery applications and
pies and bakery goods.”

In the above case, it can be seen that even though the Licence was
bearing description or ‘Relevant Fruit Juice/Pulp/Puree’ and the
objection was raised that the imported goods is “Apple Juice
Concentrate” and the same is not covered under the description in the
Licence, however, Hon’ble Tribunal interpreting the description given a
finding taken a view that it cannot be justified as how “Apple Juice
Concentrate” would not be covered under the description ‘Relevant

Fruit Juice/Pulp/Puree’ when the fact that “Apple Juice Concentrate

can interalia be used in the manufacture of export product in DFIA
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(Sorted Confectionary and Biscuits). Therefore, taking the ratio of said
judgment in the present case also the description of relevant Food
Additives/ or Food Flavouring clearly covers the Green Cardamom,
therefore, it cannot be said that only because the specific name of
Green Cardamom is not mentioned, the benefit will not be given.
Similar issue was considered by Hon’ble Punjab & Hariyana High Court

in the case of Pushpanjali Floriculture Ltd (Supra).

O. As regard the reason for denial that CTH is not mentioned in the
Licence, we take support from the judgment in the case of USMS
Saffron Co. Inc (supra), wherein the tribunal has observed as under:
"6.1 The appellants” contention is that duty
exemption criterion is only the description (and
quantity) mentioned in the SION norms which is
described in the DFIA as ITC heading 0900000. But
even ITC(H/§72 Code is not a criterion to get the benefit
under the FTP and Customs provisions as long as the
item imported falls under the description of goods
mentioned in the DFIA. We accept this contention as
the goods mentioned in the DFIA are “food flavour”, It
is therefore undisputed that the appellant is entitled to

import saffron as a “food flavour” irrespective of ITC
(HS) heading mentioned in the DFIA.”

From the observation in the above case, it can be seen that the ITC
heading is not significant, once the imported goods is covered under
the description, the benefit is available. Similar view was taken in the
judgment of Devoir Trading Ltd (Supra) wherein following order was
given by this Tribunal:

"We however find that the authorities below have
sought to deny the benefit of duty free import of
inshell walnut against the DFIA issued for export of
biscuit on the ground that CTH mentioned in the
Annexure -A to DFIA are different from the CTH
mentioned in the BE.”

This view was upheld by Hon’ble Bombay High Court in case of USMS
Saffron Co. Inc (supra) reported in 2016 (331) ELT 155. Therefore,
merely because CTH was not mentioned or ITC (HS) is not matching
so far description covers the goods imported, the benefit is available

to the assessee.

10. As regard the findings of the lower authority, the appellant could
not produce the evidence of actual use of imported goods in the export

goods, we find that there is no requirement of actual use, only the
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requirement is that whether the imported goods is capable of being
used in the export goods and there is no dispute that Green
Cardamom is indeed used in manufacture of Pickles and Biscuits as
observed from the various books on Green Cardamom referred by Ld.
Counsel. In this regard, we take support from the following judgment
in the case of Shah Nanji Nagsi Export Pvt. Ltd (Supra), wherein under
para 26 following observation were made:

"It reveals that DFIA scheme is distinct than Advance
Authorisation scheme where raw material to be imported
on authorisation and to be used for manufacturing
purpose. Basically, DFIA is post export scheme in which
exporter has to first export goods and after realization
proceeds, exported has to make an application to the
authority, who after verification, grant DFIA certificate
which is transferable. There is no actual user condition
inbuilt under the scheme.”
11. As per our above discussion, the reasons given by the lower
authorities for denial of the exemption under DFIA are not sustainable.
We are of the considered view that the Green Cardamom imported by
the appellant is clearly covered under the DFIA Licence, hence the
clearance of goods is clearly eligible wunder DFIA Licence.
Consequently, competent authority is directed to issue certificate
enabling the appellant to apply for revalidation of relevant DFIAs for
the period of dispute. Accordingly, the impugned order is set aside and

appeal is allowed.

(Pronounced in the open court on 30.08.2019)

(Ramesh Nair)
Member (Judicial)

(Raju)
Member (Technical)

Seema



