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RAMESH NAIR

The appellant have received foreign sales agent service for the
period 09.07.2004 to 31.01.2007 on which the service tax was not paid
at relevant time, therefore, the demand of service tax on reverse charge

basis under Section 66A was raised.

2. Sh. Dhaval Shah, Ld. Counsel appearing on behalf of the appellant
submits that Section 66A was enacted on 18.04.2006, therefore, for the
prior period the service tax is not payable on reverse charge basis in
respect of the service received from outside India. This issue has been
settled by Hon’ble Supreme Court in Indian National Shipowners
Association 2011 (21) STR 3 (SC). He submits that demand only for the
period 18.04.2006 to 31.01.2007 will be payable as against which the
appellant had already paid Rs. 125,580/- + interest of Rs. 24,950/-,
therefore, the appellant have paid much more than the actual liability.

He submits that since the issue was under litigation in various cases and
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finally the same was decided by Hon’ble Supreme Court in the case cited

above, the penalty should not be imposed.

3. Sh. K. J. Kinariwala, Ld. Assistant Commissioner (AR) appearing on

behalf of the Revenue reiterates the findings of the impugned order.

4. Heard both the sides and perused the records. We find that there
is no doubt as of now that the service tax on reverse charge basis on
service received from foreign person is taxable w.e.f. 18.04.2006 when
Section 66A was enacted therefore, for the prior period service tax
demand is not sustainable. As was also held by the Hon’ble Supreme
Court in the case of Indian National Ship Owners Association (supra),
therefore, the demand is only sustainable for the period 18.04.2006 to
31.01.2007. Accordingly, we set aside the demand for the period from
09.07.2004 to 18.04.2006. The adjudicating authority is directed to re-
quantify the demand for the period 18.04.2006 to 31.01.2007 and the
amount which already paid be appropriated against such demand. Since
the issue was controversial and finally decided by Hon’ble Supreme
Court, no malafide intention can be alleged against the appellant. Hence
the penalties imposed by the lower authorities are set aside. The appeal

is allowed by way of remand to the adjudicating authority.

(Dictated and pronounced in the open court)

(Ramesh Nair)
Member (Judicial)

(Raju)
Member (Technical)



