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DATE OF DECISION:16.10.2019 

RAMESH NAIR 

 The brief facts of the case are that whether the appellant are engaged 

the manufacture of Draft paper and paper board availing exemption 

Notification No. 4/2006-CE under Serial No.91 and paying duty at the 

concessional rate of 4%. The case of the department is that under the same 

Notification at Serial No. 90 the goods are exempted attracting nil rate of 

duty, therefore, the appellant was supposed to avail the exemption under 

Serial No.90, accordingly no duty was required to be paid, consequently, 

cenvat credit availed by the appellant is not correct, hence, the demand of 

cenvat credit was confirmed by the lower authority. 

2. Sh. S. Bissa, Ld. Counsel, appearing on behalf of the appellant submits 

that this very issue has been settled by this Tribunal in case of M/s. 

Balkrishna Paper Mills Ltd.-2015 (329) ELT 468 (Tri.-Mumbai)  



2 | P a g e   E / 1 5 6 / 2 0 1 2  

 

 

3. Sh. T.K. Sikdar, Ld. Assistant Commissioner (AR) appearing on behalf 

of the Revenue reiterates the finding of the impugned order. 

4. Heard both the sides and perused the records. 

5. On going through the Notification No. 4/06-CE at Serial No. 90. We 

find that it exempts from the whole of the payment of excise duty, such 

exemption is subject to compliance of the conditions No. 10, since, the 

appellant availed the exemption which is conditional, it is optional for the 

assessee to avail the exemption or to clear the goods on payment of duty. It 

is not mandatory on the part of the appellant to compulsorily avail the 

exemption of nil rate, therefore, the appellant opted for exemption of 

concessional rate of duty i.e. under Serial No. 91 which is correct and legal. 

This issue has been considered by this Tribunal in the judgement cited by 

the Ld. Counsel in the case of M/s. Balkrishna Paper Mills Ltd (Supra) 

wherein it was held that since, the exemption under Serial 90 is conditional 

it is not compulsion on the assess to avail such exemption, hence correctly 

availed exemption under Serial No. 91 and paid the excise duty, 

consequently they are entitled for the cenvat credit. More over since, 

undisputedly appellant have discharged the excise duty on the final product, 

whether it is payable or otherwise they are entitled for the cenvat credit. 

6. In view of our above observation the impugned order is set aside. 

Appeal is allowed.     

 

 (Dictated & Pronounced in the open court) 
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