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RAJU

This appeal has been filed by M/s Express Tours & Travels against
confirmation of demand of Service Tax and imposition of penalty. The matter was
listed on 16 May, 2019, 25 June, 2019 and 18 October, 2019 but nobody appeared.
Consequently, the matter is taken up for disposal ex-parte.

2. A perusal of the impugned order shows that the demand of Service Tax has
been made seeking to deny the benefit of notification 01/2006-ST dated 01 March,
2006. The said notification provided for concessional rate of duty subject to the
following conditions:

“"Provided that this notification shall not apply in cases where:

(i) The Cenvat credit of duty on inputs or capital goods or the Cenvat
credit of service tax on input services, uses for providing such taxable
service, has been taken under the provisions of the Cenvat Credit
Rules, 2004, or

(ii) The service provider has availed the benefit under the notification of
the Government of India in the Ministry of Finance (Department of
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Revenue) No. 12/2003-Service Tax, dated the 20" June, 2003 (G.S.R.
503(E), dated 20" June, 2003)”

2.1 The Show Cause Notice was issued to the appellant asserting that during
April 2006-September 2006, they had availed Cenvat Credit and therefore, benefit
of the said notification no. 01/2006-ST dated 01 March, 2006 is not available.
Accordingly, a demand of Service Tax was raised. In defense, appellants claimed
that they have not availed the benefit of Notification 01/2006-ST with effect from
July, 2006 to September, 2006 and they paid full Service Tax during the said
period. It was also argued that during the period April 2006 to June, 2006 they had
not availed any Cenvat Credit and, therefore, they were entitled for benefit under
notification no. 01/2006-ST dated 01 March, 2006. In view of above, it has been
argued that demand cannot be sustained.

3. Learned Authorised Representative relies on the impugned order.

4, We have considered rival submission. The notification no. 01/2006-ST dated
01 March, 2006 prescribes that the benefit of notification is available subject to non
availment of Cenvat Credit. The appellant have clearly stated that they had availed
Cenvat Credit, during the period from July 2006 to September 2006 and they have
not availed the benefit of notification no. 01/2006-ST dated 01 March, 2006. They
also claimed that they have not availed Cenvat Credit from April 2006 to June,
2006 and availed benefit of notification no 01/2006-ST. We find nothing has been
brought to contradict these factual claims made by the appellant. Therefore, we
find that appellants have fulfilled the condition and are eligible for the benefit of
notification during the period from April 2006 to June, 2006. Since the appellant
has already paid Service Tax for the period July 2006 to September, no demand

survives. The appeal is consequentially allowed.

(Pronounced in the open court on 22/11/2019)
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