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ORDER No. A/11554/2016 Dated 21.11.2016
Per : Dr. D.M. Misra;

Heard both sides and per,:ed the records

5. This appeal is filed by t~= Revenue against OIA No. 403/2009-
AHD-III-KCG/CE/COMMR-A-  cated  21.12.2009 passed by

Commissioner (Appeals), Cent-z ZxCise Ahmedabad.

3. The facts in brief are ’*at the appellant.is engaged in the
manufacture and clearance of Z=-oiled cake of Soyabean falling under
Chapter 15 of Central Excise ~zriff Act, 1‘9»85 attracting ‘Nil’ rate of
duty. They had claimed cenvz: credit on the inputs used in relation to
their szid final product clearsz “or export under bond. Consequentiy,
they filead cash refund of zzzumulated CENVAT credit for export
clearances made during the criod October 2007 to December 2007
nder Rule 5§ of Cenvat Credi: Jules, 2004. Alleglng that De-oiled cezxe
of Soycoean attracts nil ra=s of duty, cash refund of accumula:eo
credit was denled to them t. the adJud|cat|ng authorlty On ap zal
before ine Commissioner (F-z2als), the same was aIlowed Hen e,

the Revenue is in appeal.

4, Lc. AR for the Rever._<¢ reiterates the grounds of appeal e,‘nd |
submitted that since the fira! product was e_;tempted they were not
eligible to avail credit on the inputs and consequently cash refund of

)

the credit under Rule 5 of CCR, 2004.



5. Id. Adv9cate Shri Arand Na-ina\"/v‘ati: for thc appeliant submils
that eligibility for cash refund of accumu’lated cre'dit' under Rue S of
Cenvat Credit Rules in refat:on ‘to export of final products attracting nil
;ate of duty is no more res integra 'in view of the judgmrent of
Hon'ble High Court of Himz:chal Pradesh in the case of CCE vs. Drish
Shoes Limited - 2010 (25%; ELT417(HI;jwh1ch has been f»ei-lewédﬁ
by the Tribunal in the case of IBM Daksh Business process Sarvices

(P) Ltd. Vs. CCE,Delhi-III 23:5 (37) S.T.R 833 (Tri.-Del.).

6. 1find that the aforeszid issue has been settled by the decsion of
Hon'ble'High Court of Hirrzzhai Pradesh in the case of CCE vs. Drish

Shoes Limited (supr'a). The - Lordships observed as:

16. The Scheme of CENVAT Credit Rules, 2002, as aist 2004,
reference to the rez.2nt provisions of which hzs beer made
hereinabove, shows tr=: CENVAT credit/refund is egllowed on tre inputs
of all manufactured gcozs which are not exempt from duty, a:z is clear
from a coraoined reac -3 of Rule 3 and sub-rule (1) -of Rule 3 of the
CENVAT Credit Rules, 2302, as also the Rules of 2004, so as %0 avoid
indirect double taxatic- on inputs. However, this rule is not zasolute.
It is subject to except'a- clause, contained in Rule 6(3) of the wles of
2002 and 5(6) of the Rzles of 2004, and one of the exceptizns is in
respect of excisable goods, which are cleared for export unce- bond in
terms of the provisions of Central Excise Rules, 2002. :

17. Sub-rule (5) of R.ie 6 of the Rules of 2002 wias aoplicaoe only in - S

case of exempted googs. That meant that the exceptior was not

applicable in case o° dutiable goods. It appezrs tnat tnz led to -
anomalous situations. =or example, if the goods were duzzole and
were exported, credit “ar CENVAT could not be claimed in -zspect of

input of those goods, 2t ieast under the aforesaid exception zizuse. TO .
overcome this kinc of anomalous situations, exceptio~ clause.
contained in sub-rule [5) of Rule 6 of CENVAT Credit Rules. 2304 has

been made applicable o afl excisable goods. '

18. Lezrned counse for the appellant argued that term ‘excisable
goods’ used in sub-rule (6) of Rule 6 of 2004 Ruies, meznt only
dutiable goods. Submission has been noticed only to.be rejectzd.

19. A Division Bench of Bombay High Court in 2009 (235) £L.T. 614
(Bom.), Repro India itd. v. Union of India, while dealing with a simmilar
situation and interpreting the provisions of Rule 6{5) of CENVAT Credit.
Rules, 2002 and Rule 6(6) of CENVAT Credit Rules, 2004, hasfield that
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expressicn “ excisable goods” is wider than the expression ™ exempted
- goods”, &s it includes both dutiable as also exempted goods.
¢ ) .
20. In view of the above discussion, we hold that an assessee;
manufacturing goods chargeable to nil duty, is eligible to avail CENVAT
credit paid on the inputs under the exception clause to Rule 6(1), as
contained in Rule 6(5) of CENVAT Credit Rules, 2002 and Rule 6(6) of
CENVAT Credit Rules, 2004, used in the manufacture of such goods, if
the goods are exported. Question No. 1 is ansvyered accordingly.

21. As regards question No. 2, it is clear from a bare reading of Rule
5 of CENVAT Credit Rules, 2004 that a manufacturer, who exports the
final prcducts which are exempt from duty, can claim refund of
CENVAT. So, this question is also answered against the appellar.

22. view of the aforesaid answers to the questions of law, espeal is
dismissed.” :

7.-This precedent .has been foltowed by this Tribunal in IBM Daksh.

Business Process Services (P) Ltd. and it is observed as:

w8, So far as the Call Centre Service (Business Auxiliary Zervice) .
provided to overseas clients is concerned, there is no dispute wiat this
s taxable service under Saction 65(105)(zzb) read with Sectio~ 65(19)
¢ the Finance Act, 1994 snd the same was fully exempt from service
rzx during the period of dispute in terms of exemption Notificzzion No.
'£/2003-S.T., The question as to whether the appellant wsuld be
eligible for Cenvat crediz in respect of the input services .sed in
croviding this service wtich had been exported without pa\ment of
carvice tax and whether this credit could be utilized by them 7 terms
of Rule 5 of the Cenvat Credit Rules, 2004 for payment of se-vice tax
cn taxable service provided to their demestic clients or their inzoility to
Ltilize ' this Cenvat credit for payment of service tax on comestic
cervice transactions, whether its cesh refund would be avz'abie in
terms of this, stands answered in favour of the appellan: by the
sadgement of the Tribuna in the case .of Zenta Pvt. Ltd. rezorted in
2012-TIOL-624-CESTAT-MUM = 2012 (27) S.T.R. 519 (Tri.-Mumbai) =
2012 (284) E.L.T. 45 (Tri.-Mumbai), wherein the Tribunal has ~eld that
i¥ the assessee is providing a taxable service, although exemp: by way
of notification, but which had been exported; the assessee would be .
=ntitled to take Cenvat input credit in terms of Rule 5 of the Cenvat
‘Ctedit Rules, 2004.. We find that same.view has been take- by the .
Tribunal in the case of M/s. Dell. International Services Indiz Pvt. Ltd. .
-eported in 2009-TIOL-1857-CESTAT-Bang. = 2010 (17)_S..R, 540
(Tri.-Bang.), and also in the case of M/s. mPortal (India) Wireless
Solutions Pvt. Ltd. reported in 2010-TIOL-1486-CESTAT-BANG. We
also find that on the guestion of availability of input duty censat credit
in respect of inputs usec in or in relation to the manufacture of finai
products, exported under bond/LUT, which though excisabte, are fully
exempt from duty by some exemption . notification, has been .
considered by the Hon'ble BombayHigh Court in case of Regro India .
Ltd. v. Union of India reported in 2009 (235)_E.L.T. 614 {(Bom.) and
also by the Honble High Court of Himachal Pradesh in the case of CCE




" V. Drish Shoes Ltd. reported in 2010 (254)_ E.L.T. 417 (HP) wherein the
Hon’ble High Court has held that in such cases, input duty Cenvat -

- credit would be admissible to the manufacturer/exporter in terms of |
Rule 5 of the Cenvat Credit Rules, 2004 and this credit can either be
utilized by him for payment of duty on the goocs cleared for home
consumption and on his -inability to utilize the Cenvat credit in. this -
manner, the same would be refundable-to him-in-cash in-terms of this - -
Rule, notwithstanding the fact that final products exported, in the
manufacture of which thé cenvated inputs had been used, were fully
and unconditionally exerpt from duty under. some exemption
notification. The ratio of these two judgments of Hen'ble High Courts is
squarely applicable to the question of availability of Cenvat credit in
respect of input services used in or in relation to providing of Call

- Centre Service’ (Business Auxiliary Service) to offshore clients and
which had been treated as export of service.” .

7. In view of the above, I do not find any ciscrepancy in the
impugned order. Accordingly, the same .is uphed and Revenue’s:
appeal being devoid of merit is dismissed. Appeal dismissed.

(Dictated and pronounced in the open Court,

(Dr. D.M. Misra)
_Member (Judicial) '




-

7

TR TS ratied

CERTIFIED SOPY

e

STy
PR T A A
M e

b 3_‘,\"

ARAR

30 NOv 2016



	Page 1
	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7

