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This appeal has been filed by Eskay International against

confiscation of goods and imposition of penalty.

2. Learned counsel pointed out that they had imported PPGI Coil for
the purpose of re-export. They had placed the said goods in the bonded
warehouse after import. He pointed out that the Notification No.
38/2015 dated 05.02.2016 issued by DGFT, a minimum import price was
prescribed for the item imported by the appellant. He pointed out that
the original adjudicating authority held that the appellant could not have
possibly imported the goods at the price lower than the minimum import
price prescribed by the DGFT in the aforementioned Notification.
Consequently, invoking provisions of Clause-m of Section 111 of the
Customs Act, the goods were held liable for confiscation. Consequently,
the goods were confiscated and redemption fine was imposed. Penalty

was also imposed under Section 112(a). He pointed out that when they
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filed appeal before Commissioner (Appeals), the Commissioner (Appeals)
has modified the order and held that goods are not liable for confiscation
under Clause (m) of Section 111 of the Customs Act, 1962, however the
Commissioner (Appeals) has continued to hold that the goods are liable
for confiscation under the clause (d) of Section 111 of the Customs Act,
1962. He pointed out that the Commissioner has no authority to change
the clause under which the confiscation was ordered as Revenue had
accepted the order in original and had not filed any appeal against the

said order-in-original.

3. Learned Authorized Representative relies on the impugned order.

4, We have gone through rival submissions. We find that the original
adjudicating authority had confiscated the goods invoking clause (m) of
Section 111 of Customs Act, 1962. The Commissioner (Appeals) on his
own has held that Clause (m) of Section 111 cannot be invoked in these
circumstances. The Commissioner (Appeals) has however gone ahead
and upheld the confiscation under Clause (d) of Section 111 of the
Customs Act. We find that the original order of confiscation was issued
invoking Clause (m) of Section 111 of the Customs Act, the
Commissioner (Appeals) has held that clause (m) of Section 111 cannot
be invoked. After holding that Clause (m) of Section 111 cannot be
invoked in this case the Commissioner (Appeals) could not have upheld
the order in original. In these circumstances, we do not find any merit in

the order. The same is set aside. Appeal is allowed.
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