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When the matter was called, learned Counsel for the appellant stated
that the same has been coming on board earlier also, and though the other
parties are also involved in the same SCN, this case may be heard separately
as it only has issues in relation to legal interpretation of the provision and can

be decided without effecting the interest of other parties.

2. The Learned Counsel also made a statement at the bar that though the
SCN has been issued by DRI officers, however for the purpose of this appellant
he is not pressing the point of proper officer and the matter may be decided
without the issue being pressed as per the decision in the matter of Canon

India on the point of proper officer. Accordingly, the present appeal is
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proceeded with. The appellant in this case is a CHA, who allegedly participated
in clearance of Red Sanders Logs, in the past in certain containers, which could
not be intercepted by the DRI, when they were working on intelligence at
Pipavav Customs in relation to particular Container bearing No. MRAU
3836507. He took us through the SCN and the impugned decision indicating
the charge against him was of abetment in the offence, but the SCN itself
mentioned that there was no knowledge on their part, about the offending
goods. He stated that as per the provisions of Section 114(i), there is no thing
which indicates that abetment charge can be sustained despite a person
having no knowledge and that too for goods which were entered into export
in the past and got cleared. That the Section 113(b) which has been invoked
pertains to attempted exportation and not the goods which were exported in
the past. This coupled with no allegation of knowledge in the SCN and the
impugned order being sustained only on the ground that proper authorization
was not brought on record, offence under provision of Section 114(i) cannot

be sustained, for violation.

3. As against this, the Learned AR pointed out that the act of not taking
authorization is a serious lapse which is also serious omission of due diligence
and such lapse if allowed to be under taken can cause prejudice to the
department and facilitate frauds, therefore, the penalty as imposed by the

Learned Commissioner (Appeals) is justified.

4. We have gone through the rival submissions, we find that right from the
stage of SCN itself, the department has alleged though there is no knowledge
still abetment is attracted. This has also been the basis of invocation of penalty
under Section 114(i) read with Section 113(d). It is to be noted with any lapse
of regulations or rules, for which no penalty is prescribed or expressly
mentioned can be dealt with in the provisions of Sections 117 or first leg of

Sections 114, which does not require any mens rea, but extends to goods
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liable to confiscation. We find that there is apparent contradiction in the
findings, when charge of abetment is being upheld on the basis of violation of
regulation under the CHALR/CBLR in this case, even when no knowledge is

also the finding. Abetment warrants mens rea is trite law.

5. In view of the foregoing, we find the penalty as proposed and sustained
through the impugned order under Section 114 is liable to be set aside.
However we are not commenting anything about the maintenance of action or

otherwise under CBLR/CHALR as it is not an issue before us.

6. The appeal is therefore allowed as far as penalty on the present

appellant is concerned. The appeal is allowed.

(Dictated & Pronounced in the open Court)
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