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RAMESH NAIR  

The  issue involved in the present case is that  whether the appellant 

is entitled for the refund of an amount paid during the pendency of appeal 

on their own when such amount was  covered under extended period of 

demand which was set aside by the Tribunal. 

2. Shri Ishan Bhatt, Learned Counsel appearing on behalf of the appellant  

submits that in the Show cause notice demand was raised for extended 

period under section 11 A. He submits that even for issuance of show cause 

notice demand for extended period cannot  be proposed  when the same is 

beyond normal period and  there is no suppression of  fact , misdeclaration, 

collusion , fraud  etc with intent to evade  duty. Therefore, the demand for 

extended period even though set aside on time bar, the same is not 

recoverable invoking Section 11 A. Therefore, the same is refundable to the 
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appellant. He also clarified that though the Tribunal has confirmed the 

demand for the normal period on merit but against the Tribunal order, the 

appellant have filed appeal before Hon’ble Supreme Court which is pending. 

He also submits that the Tribunal order to the extent it dropped the demand 

on time bar the revenue appeal is pending before the Hon’ble Gujarat High 

Court. 

3. Shri Tara Prakash, Learned Deputy Commissioner (AR) appearing on 

behalf of the revenue reiterates the finding of the impugned order. 

4. We have carefully considered the submission made by both sides and 

perused the records. We find that against the Tribunal order whereby the 

present refund arose is under challenge both by Revenue before the Hon’ble 

High Court and for merit the appellant’s appeal before the Hon’ble Supreme 

Court. In this position, we are of the view that since the Tribunal’s order 

dated 23.04.2010 has been appealed against both by revenue as well as by 

the appellant before the Hon’ble High court and Supreme Court respectively, 

the present refund matter must be decided only after the outcome of  the 

matters pending before the High Court and Supreme court. 

4.1  Accordingly, we set aside impugned order and remand the matter to 

the Adjudicating authority for keeping it in abeyance till the judgments of 

Hon’ble High Court and Hon’ble Supreme Court  as the case may be.   

5. Appeal is allowed by way of remand to the Adjudicating Authority. 

(pronounced in the open court on  07.06.2023 ) 
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