Customs, Excise & Service Tax Appellate Tribunal
West Zonal Bench At Ahmedabad

REGIONAL BENCH-COURT NO. 3

Service Tax Appeal No. 10609 of 2014- DB
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HON'BLE MEMBER (TECHNICAL), MR. CL MAHAR

Final Order No. . A/11403/2023

DATE OF HEARING: 01.06.2023
DATE OF DECISION: 28.06.2023

RAMESH NAIR

In the present appeal the following issues are involved:

(i) In the fact that the service tax payment invoice issued by the
service provider in favor of CHA bearing the name of the
appellant and subsequently invoiced by CHA to the appellant are
valid document for refund of service tax against the export of
goods in terms of notification No 41/2012-ST dated 29-06-
2012.

(ii) Whether, pre-shipment inspection is an input services and liable
for service tax paid thereon is liable to be refunded under

notification No. 41/2012 ST
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2. Shri, Devashish K. Trivedi, Learned Counsel appearing on behalf of the
appellant at the outset submits that as regard the first issue that whether
the invoices are proper or otherwise, though the invoice was issued by the
service provider to the CHA, but the same invoice also bears the name of the
appellant which clearly co-relates the service, Service provider and service
recipient. There is no dispute about the payment of service tax on the
receipt of service by the appellant which is further reinforced on the basis of
the invoice raised by the CHA to the appellant showing the same value as
shown in the service provider's invoice, therefore, proper co-relation is
established, accordingly even though the invoice was not directly in the

name of the appellant, refund cannot be rejected only on this count.

2.1 As regard the issue that whether pre-shipment inspection is an eligible
service for refund, it is the submission that there is no dispute that the pre-
shipment inspection is conducted only in respect of the export goods of the
appellant therefore use of said service for export of goods is not under
dispute accordingly the appellant is entitled for the refund on the pre-

shipment inspection service in support of his above submission.

2.3 He placed reliance on the following Judgments:

e Nupur Viniyog Pvt. LTD. Vs. Commissioner of CGST & CX, Kolkata
South Commissionerate 2022(56) G.S.T.L 17 (Tri.- Kolkata)

e 20 Microns LTD. VS. Commissioner Of C.EX. & S.T. Vadodara 2017
(47) S.T.R. 257( Tri.- Ahmd.)

e Commr. Of C.Ex. Mysore Vs. Chamundi Textiles (Silk Mills) LTD. 2010
(20) S.T.R. 219 (Tri.- Bang.)

e Commissioner of Sales Tax U.P. Vs. Auriaya Chamber of Commerce,
Allahabad 1986 (25) ELT 867 (SC)

e Meera Vs. CESTAT, Chennai 2010 (254) ELT 256 (Mad.)

e Parekh Plast (India) Pvt. Ltd. Vs. Commissioner of Central Excise, Vapi

2012 (25) STR 46 (Tri.-Ahmd.)
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3. On the other hand Shri, R.K. Agarwal Learned Superintendent (AR)
appearing on behalf of the revenue reiterates the findings of the impugned

order.

4. On careful consideration of the submission made by the both sides and
perusal of record. We find that the lower authorities have rejected the
refund claim under Notification No. 41/2012 on the ground that the invoice
of service is not in the name of the appellant whereas the same is in the
name of CHA. we find that the CHA was appointed by the appellant as their
Custom House agent who acts on behalf of the appellant, therefore as
authorized person of the appellant, when CHA arranges the service provider
for and on behalf of the appellant it cannot be said that the service is not
received by the appellant. It is obvious that when the CHA deals with the
other service providers whose services are used exclusively for the exporter,
in the present case appellant, the invoices of such service providers at times
are issued in favor of the CHA subsequently the CHA though bear the service

charges but collect the reimbursement from the appellant.

4.1 In such case the situation is as good as the service provider has
provided the services to the appellant which is not under dispute as all the
services were used in relation to export of goods made by the appellant. The
sample invoice of service provider issued in the name of CHA is scanned

below:
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Indevl}.oévst ¢ P Ltd | i
.Plot No. 10, Somathane Village, Kone-Savla Rasayani Road, Paﬁve\, Dist.ﬁaigad

l, Export Invoice .

Date/Time :26/11/2012 10:11
e (All Amounts Are In INR.)

e tram e aserem P e e e et e

Involce No :EXP/001390/12-13 i .
Pald By :FOURSTAR ENTERPRISES ‘ Invoice Date :27/11/2012 Status ¢

payer Address :196/198 SAMUEL ST. , MUMBAI 400009
Ground Rent Till Date 27/ 11/2012 00:00 .

Amount :10674.000 (Rupees : Rupees Ten Thousand Six Hundred Seventy Four Only )

irNo__ _ Activity Details . Amount Service Tax
T Export Handling & Transportation Charges . - 9500.00 1174.20

Gross Amount

s 9500.000

SERVICE TAX@12% , 1140.000

EDUCATION CESS@2% 22.800

SECONDARY HIGHER EDUCATION CESS@1% 11,400

05 0.000

NetAmoust e - __3.0.6_7.41?.00

g 10674.000

Rounded Amount OO s
CHA Code | Name J3LFQURSTAR %“a‘g‘p:fknushl enterprises
Consollcator Code /115250/FQURSTAR

Name ! p

Shipping Line :NK LINE (L LTD.

— e e, S oo e e
e - o

Branch Senvce To%ypcy756050019 Fordy
PAN No :ARBCCI7200 e

S Transfer in favour of Indev Loglstics PVt Lt

jﬂnﬂmﬂnu heque or Te f the company il be charged.
Id be made by DO/P2Y order/C % p.. at the sole dlscretion © .
2 this lnvso?g: 5 nokpald wirn the POYTETL ETEE e B els)canbe deposked by the Compary s sole dlscreto

I
i o tr;en t:: Ifsa \tmnpeasrst] lsguance of the cheque and the ‘faylngdpror:\; :;rreel;ys ov:\alv)l;:trs“ose:er -
. 1f cheque Is dis onore ;
of depos of the cheque(s): s
ections wmlsge(\(;:eleq),é“:ytspé?%‘e‘ng ngtl ed of such dlsréor:/o&};lesrtrl\lctst‘rvet t:mmnbzh oemind B et ; Wli dmm::“e
s oo nnd e Sl i ble n?trl:teeds t<t)elrrr‘nse of buslness, standard operating procedures 35 applicable
eo ;

ca
4 conditions aré subject to s "
rc;ur tariff as well 35 applicable contraaf.-. | S

P

5)All other terms 8
to time referred In

W
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4.2 The corresponding CHA invoice against the above invoice is reproduce

scanned below:

& ¢ L ' (%}
e (U”?{fyos M3, 4 AFF TR6ACHOO! :
FOURSTAR ENTERPR’ISE‘S -

¢ LEARING, FUR'WA KDING & SHIPPING AGENTS

P~ 98, SAMUEL STREET, NEW BHAGWAN BHUVAN, 2*° FLOOR, ROOM N.0.25126'.171.A?JIDI Bl::alzﬂi.
19(:1119’“‘400 009, PH: 9122-40194333, FAX-9122-23444651. Web site : www.fourstar.in E Mail: info@fourstar.
MU Y

o

]

o ey | S . |

BILLNO. : 6640 DATE  : 03122012 .l

Mis KHUSHIENTERPRISES Job No. : EXPI0B73472012-2013 -,
AR201, 3RD PHASE, Ref.No, : 5464120122013 |
G.1.DC. |
VAPIGUJARAT |

No.of Pkgs : 434 BGS Containing : POLYESTER WASTE (PCY) !

Vessel Name : HANJIN KINGSTON VOY.037  From tJNPT. To  :Shanghai \

Gross Wt : 26080.00 KGS SIBIBIE No, : 2739439 Dt 28117012 |

ContNos  : TCLUB230759/4CHC FOB :RS.1032137.82

AWBIBL No. : Dt..: Inv. No. : KEEXF/60/12-43 Dt :25/1R012 :
A ) Recelptedl , NOI'I'RBCOlDIGd 'I
-3r | Partlculars ; Reimbursement Relmbursement |
s | y o ‘r Exponses Exm";;; 00,‘
CTI{SBPASSING _ 1 00
2| CMC CHARGES i 8000, i
3! INDEVLOGISYICS PVT LTD RECEIPT | / 10,874.00¢ |
4 EXPORT DOCUMENTATION CHARGES i 50000 |
5 CUSTOM EXAMINATION . i :ggggg
6 AGENCY CHARGES i : 20000
7 SERVICETAX @120% 20
8 EDUCATIONCESS @2% - . 400
9 SECONDRY & HIGHER EDU.CESS @1% _ i . |
i 5 : ’s ‘. |
kE| o)1 o
<
\‘nl.\/ L _(‘\S’., L | |
' {1 SN & ) l 3 ‘s
| el - L6018 wd i
. 1 o /, - (::' ;
e 8 N LG seea! ol Wl 1 Pk iy
sog d 13 w (,."" D - l,..’.")
~ -.{ ,; , )
oty e - o s UgUETOTAL. T 10764007 674100,
= Thousand Five | g S e LR SV s
Rupz::dsax%?:“; “For FOURSTAR ENTERPRISES GRANDTOTAL 1 750500
e : ‘ \ &\ TTLEss:ADV,
'PannerIAccoulK&QJ'l;// : BALANCE;  17:50500
______;_ S ) S : - - '
{ payment s not recaved wilin T days fort PANNo.  :AAAFF7386A
e ate, nerst vl e cahiged @ 8% pc ST S.T. Reg No. : AAAFF7386A ST001
GUBJECT TO MUMBA WRISDICTION  £.80.E - "/ %

4.3 From the above invoice it can be seen that, in the service provider’s

invoice that is issued by M/s Indev Logistics Pvt. Ltd. the name of appellant
is appearing as shipper name and in the corresponding invoice of the 4 Star

Enterprises which is the appellant’s CHA is showing the exact amount of M/s

Indev Logistics Pvt. Ltd. therefore the proper co-relation has been
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established. Considering both the invoices it is established that the service
provider M/s Indev Logistics Pvt. Ltd. has provided services to the appellant
M/S Khushi Enterprise. In this fact the service tax paid in respect of the
services received and used for export of goods is clearly refundable to the

appellant.

4.4 This identical issue has been considered by this tribunal in the case of
Chamundi Taxtiles limited wherein the tribunal has held that Cenvat credit
cannot be denied to the assessee on the invoice even though raised on the
agent of assessee who had discharged liability which would have otherwise
being discharged by them. In the case of Chamundi Textiles Ltd. reported in
2011 (217) ELS 37 the tribunal held that even though a document is in the
name of another entity but on account of assessee credit cannot be denied
on such document. Considering this decision in the case of refund also even
though the invoice was raised to the agent of the appellant the refund
cannot be rejected as invoice raised to the agent is as good as invoice raised

to the appellant being the principle.

4.5 In view of the above decision we are also of the view that even though
the invoices issued in the name of the appellant’s agent but the service was
undisputedly received and used by the appellant for export of goods and the
burden of service tax was born by the appellant the refund is eligible under

notification No 41/2012 to the appellant.

4.6 As regard the denial of refund on pre-shipment inspection holding that
the same is not input service, we find that all the services which are used for
export of goods are input services for the purpose of refund under
notification No. 41/2012-ST and there is no dispute that the pre-shipment
inspection is indeed used in respect of the appellant’'s export goods. This
view is supported by the judgment cited by the appellant therefore on this

count also refund cannot be denied. As per our above discussion and
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findings we are of the considered view that the appellant are entitled for the

refund under notification No. 41/2012-ST.

5. Accordingly, the impugned order is set aside. Appeal is allowed, with

consequential relief.

(Pronounced in the open court on 28.06.2023)

(RAMESH NAIR)
MEMBER (JUDICIAL)

(C L MAHAR)
MEMBER (TECHNICAL)

Raksha



