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The Learned Advocate takes us to the miscellaneous application
listed for today and brings on record a Certificate of Ministry of
Environment and Forest which allows them to import old and used
clothing for the purpose of reclaiming fiber for exports in their unit which
is @ 100% EOU. The same was not considered by the authorities below,
due to non-availability to appellant at the relevant time, as the same was
still to be given by the DGFT / Development Commissioner’s Office. The
same being produced now is taken on record after allowing Miscellaneous
application. Further he also stated that apart from issue of licensing,
relating to import which was decided against them due to non-availability
of this particular license at the time of importation, another aspect was
valuation. Which has been decided against them purely on the basis of
NIDB data of the product which was stated to be similar to their import
and which were imports at other ports. The learned Advocate points out

that he had produced number of sheets of NIDB data before the
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Commissioner (Appeals) as well as the original authority which have not
been considered and which clearly indicate that their transaction was
certainly higher in number of cases, though lower in some other cases.
He also relied upon the decision in the matter of the appellant itself
passed vide OIA No. 222 (100% EOU/GR.VII U) 2008 (JNCH) dated
29.05.2008 which gave benefit under similar circumstances for imports
earlier made by them, and the decision has attained finality. It was
therefore, his submission that reliance upon selective NIDB data of other
ports by the Commissioner (Appeals) in his order is totally misplaced and
the order also suffers from infirmity, of non consideration of data given
by them. Further, he also submits that it is for the department to
indicate that the goods were either identical or similar in nature to other

transactions of NIDB data, before adopting other value.

2. Learned Authorized Representative submits that from the licensce
submitted, it is not clear whether it pertains to the impugned
consignment and the same will need to be correlated by the party
through the underlying correspondence and also reiterates the order as

far as valuation aspect is concerned.

3. Considered.

4. It is a trite law that NIDB data alone cannot be the basis for
subversion of transaction value. There have been counter claims by both
sides that department by picking some selective transactions from the
NIDB data as the basis for the enhancement of value has made its
demand, whereas the one produced by the appellant was not considered.
We find that order cannot be sustained with the infirmities pointed out by
the Learned Advocate. Similarly, to rely on NIDB data for its purpose,
appellants have also to show that goods were similar. We are therefore,

inclined to remand the matter and while doing so, direct that the
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Commissioner (Appeals) will examine not only the NIDB data given by
the party if contemporaneous and for identical or similar goods but also
of the department if in terms of Valuation Rules. The transaction value
has to be accepted/rejected on cogent basis. Further, it will also
examine that the certificate now produced before us which grants
permission to them, allows to import the impugned consignment which is
the subject matter of this proceeding. Opportunity to correlate shall be
allowed to the party. On these terms, the appeal is allowed by way of
remand for redetermination of both issues by the Commissioner

(Appeals). Miscellaneous application is also disposed of, accordingly.

(Dictated and Pronounced in the open court)
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