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CUSTOMS EXCISE & SERVICE TAX APPELLATE TRIBUNAL,
West Zonal Bench, Ahmedabad

COURT & 60

Appeal No. : E/2788 and 2789 of 2004
Arising out of : OIA No. Commr.(A)/163 & 164/VDR-1/2004

Dated 28.6.2004

Passed by : Commr. (A) C.Ex. & Cus. Vadodara-I

For approval and éignature :

Hon’ble Mrs. Archana Wadhwa, Member (Judicial)
Hon’blé Mr. B.S.V. Murthy, Member (Technical)

1 | Whether Press Reporter may be allowed to see the Order for No
publication as per Rule 27 of the CESTAT (Procedure) Rules, 19827

2 | Whether it should be released under Rule 27 of CESTAT No
(Procedure) Rules, 1982 for publication in any authoritative report or
not?

3 | Whether their Lordships wish to see the fair copy of the Order? . Seen
Whether Order is to be circulated to the Departmental authorities? Yes

Appellant (s) : M/s. Indu Nissan Oxo Chemical Indus. Ltd
Shri Narendra I. Bhuva

Represented by Shri Arun H. Mehta, Adv.

Respoﬁdent (s): CCE, Vadodara-1

Represented by : Shri D.S. Negi, SDR

CORAM :

Hon’ble Mrs. Archana Wadhwa, Member (Judicial)
Hon’ble Mr. B.S.V. Murthy, Member (Technical)

Date of Hearing : 25.11.2008

Date of Decision : 11)02/2009
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ORDER No. A/ 418 v 419wzB/AHD/2008
Per : B.S.V. Murthy, Member (Technical)

The issue involved in this case is classification of Iso Heptane.

The manufacture process as given by the appellants in their

classification declaration is as under :-

2.1

“1so-Heptane is manufactured during the process of distillation of Crude Alcohol as a by

product. Crude Alcohol is distifted to produced pure Alcohol consists of mainly fight
Hydrocarbons i.e. Iso Heptane and Oxo Alcohol & heavy polymer. The hydro carbon is
removed in the first distil!gtion coldmn, while heavy polymer is removed in the second
column to produce pure alcohol, that in the declaration for the input file by M/s. INOIL, Iso
- Haptane was manufactured only during the manufacture of Iso- Octanol, the critical
inputs used in the manufacture of Iso-heptane, as declared by the unit was Heptane,
which was shown as provisionally assessed under chapter heéd:‘ng 2710; in the
classification declaration filed by the assessee under erstwhile Rule 1738 of the Central
Excise Rules, 1944, M/s. INOIL had classified their final product i.e. Iso-heptane under

chapter sub-heading 2901.90 of the schedule of the Central Excise Act, 1985."

The appellants have classified it under CETH SH 2901.10, of the

first schedule of the CETA and the Revenue's cor_\tention is that the

same should have been classified under 2710.19,; which covers Motor

Spirits. The basis for the contention of the Revenue is the statement’

by M/s. Reliance Petroleum Ltd. who had purchased the product from

the appellants during the disputed period and according to which the

properties of Iso- Heptane were as under :-

Appearance Clear
Specific Gravity 20C/42 0.7020
Colour APHA 10
Antioxidant (Conc) NiL
Peroxide Value (ppm) <0. 10
Distillation C (ASTM)

1BP 88°C
5 ' go*C




10 9z°C
20 93°C
40 94°C
50 94.5°C
60 96°C
70 : 97.5°C
80 ' 102°C
90 ' 111°C
95 134°C
oP 16
Recover % : 97
H20% ' 0.031
Chioride as CL ppm ' Nil
Total oxygenates Mg KOH/gram 1.29
Acid Value Mg KOH/gram 0.785
Ester value Mg KOH/gram 0617
G.C%

Flash Point <0.10

2.2 Revenue has also contended further :

Scruriny of scope of Chapter Heding 2710 further reveals that mandatory
condition for products ie. Petroleum Oils to be classifiable unde Chapter sub-heading
2710.11 to Chapter sub heading 2710.19 of the Central Excise Tariff Act, 1985.

()  This chapter sub-headings covers only those petroleum oils which are other

known as "Motor Spirits” |

(i) The tarm “Motor Spirit” has been defined in the Tariff itself as —

- Any Hydrocarbon oil (exciuding Crude mineral oil) which has Flash
point below 25°C.
- Which either by itself or in admixture with any substance Is suitable for
use.
Under this category, in the Tariff the various 'Petroleum Oifs’ mentioned
are given below:
Chapter sub-heading

{a) 2710.11 — Special Boiling Spirits (other than Benzens, Tolual) with

nominal boiling point range 35 to 116°C.

(b) 2710.12 — Special Boiling Point Spirits (other than Benzene Benzol,

Toluens, Toluol) with nominal boiling point range 63 to 70°C.
. (c) 2710.13 - Special Boiling Point Spirits (other than Benzene, Benzol,
Toluane, Toluol).

(d) .2710.14 — Naphiha

(6}  2710.15 - Natural Gasofine (liquid)

1] 2710.19 — Others
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According!y, Revenue came to the conclusion that the product
Iso-heptane cleared by the appellant satisfies the conditions for
classification of the same under chapter 2710.00. The ﬁevehue also
relied upon the statement of customer, Reliance Petroleum to show
that the product was being used by them to mix with motor spirit,

popularly known as petrol for used as fuel in spark ignition engine.

3’.' On the above basis, a show cause notice was issued demanding
differential duty on Iso Heptane cleared during the period from Jun
2002 to Nov 2002 and the show cause notice was served on the
appellant on 12..8.2002. The adjudication and appellate process have
resulted in confirming of classification of th.e product under heading
2710.19 of the first schedule of Central Excise Tariff Act, 1985,
demand for differential duty of Rs. 17,11,522/- with interest and equal
amount as penalty on the appellant Company and penalty of Rs.

50,000/- on Shri Narendra 1. Bhuva. Hence the appeal.

4. Heard both the sides. Ld Adv. on behalf of the appellants
subrﬁitted that the classfﬁcation proposed Is not correct and product
manufactured is nothing but a chemical. The Revenue’s content.ion is
based on flash point and end-use, both of which are not relevant, He
also relied upon the report of the Central Excise laboratory which
described the product being color less and it is an organic chemical i.e.
| Acyclic Hydro Carbon. However, he also submits that extended period
could not have been invoked since the manufacturing process
explained in the show cause notice is based on the classification list;
the appellants have submitted RT-12 returns regularly and in all the

documents, the description of the product was Iso Heptane only.

b



Therefore, suppression of facts could not have been atleged in this

case.

5. Ld. .D'R relies on the Commissioner (Appeals) wherein the
Revenue had relied on end-use and laboratory report as submitted by
~ the Reliance Petroleum Ltd. for the purpose of classification. He also
submitted that suppression has been rightly invoked in view of the fact
that the appellant never disclosed the fact that fltash point of the

product is less than 25 and end use was also not reported.

6. The chapter notes with regards to heading 2710 indicate that
chapter sub heading cover only those petroleum oils which are
otherwise known as * Motor spirits” and the term Motor Spirit has been
defined in the tariff as Any Hydro Carbon oil (excluding crude minei}al
oil) which has fIaEh point below 25°c and which either by itself oriin
admixture witl?bs\lfﬁlstance is suitable for use as a fuel in spark igniti9n :
engine: In view of the chapter notes and the laboratory reports of the
purchaser Reliance Petroleumn which has not been contradicted ah'd
also reported end use as indicated, we cannot find fault with the
classificétion arrived at by the Revenue and confirmed. However, as
regards suitability for use as. fuel for internal combuston engines, Ld. -
Advocate réelied upon the decision of the Tribunal in the case India
Nissan Oxo Chemical Indus. Ltd. reported in 1998(101).ELT.201 (Tr?.)
but we find that the same is not applicable on facts. In that cage
department had not been abié to show any evidence of the end uée,
where as in this case the purchaser has clearly indicated the end use.

Therefore, on the chemical parameters as well as end use parameters

the product satisfies the conditions required for classification under

biop=
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Chapter 2710 and therefore classification arrived at by Revenue is

upheld.

7. Demand has been confirmed by invoking extended period.
There is no dispute that the manufactur%rocess had been correctly

described by the appellant while submitting classification list. Further it

-is not the contention of the Revenue that the product was not

described correctly. Legally there was no requirement for the
appeliants to submit the laboratory report for each and every product
manufactured by them and Revenue has the optiowrﬂi to get the same
tested by their own laboratory which we find in this case has not been
done. The appellants have relied upon chemical test done in 1991
which shows that product has been tested by the Revenue Central
Laboratory. Taking all these factors into account we cannot agree that
it was a mis-declaration or suppression of facts to attract extended
period under Section 11A for demanding differential duty. In this case
demand relates to period from June 2000 to Nov 2000 and show cause

notice was issued on 06.8.2002. Hence show cause notice is time

‘barred. Therefore, on limitation, we set aside the impugned order and

allow the appeals with cbnsequential relief to the appellants.

(Pronounced in the Coutt on ____ Jan 2009)
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(Archana Wadhwa) (Bg.y./mﬁﬁhv)
Member (Judicial} Member (Technical)



Per : Archana Wadhwa, Member (Judicial)

8 - After going through the order proposed by my learned brother Member
(Technical), I find that the appeal has been allowed in Toto on the point of
limitation itself. I concur with the same. However, | make it clear that the 1

merits of the case as regards classification do not stand considered by me and |

the same would be dealt in future at appropriate occasion.

e i b i
(Ar¢hana Wadhwa)
Member (Judicial)
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