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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL °
‘ WEST ZONAL BENCH AT AHMEDABAD

Appeal No.C/406-407, 425-427, 430-435, 463-470/2008; B/1374-1376, :
1387, 1390-1393, 1405-1411, 1414-1415/2008 ‘:
(Application Nos.C/S/1451-1452, 1491-1492, 1499-1501, 1503-1504,

1555-1560, 1566-1567/2008; E/S/1494-1496, 1513, 1516--1519,

1548-1554, 1564-1565/2008)

‘Arising out of 010 NQ.Q/MP/Daman/QOOB, dt.29.4.2008

Passed by: Commissioner of Central Excise & Customs, Vapi

For ap:proval and signature:
Hon’ble Mrs. Archana Wadhwa, Member {Judicial)
Hon’ble Mr. B.S.V. Murthy, Member {Technical)

!
!

1 Whether Press Reporters may be allowed to see the No
Order for publication as per Rule 27 of the CESTAT
(Procedure} Rules, 19827

2. Whether it should be released under Rule 27 of the No
CESTAT {Procedure) Rules, 1982 {or publication ‘
in any authoritative report or not?

3. Whether their Lordships wish to see the fair copy of Seen E
the order? : 5
4. Whether order is to be circulated to the Departmental Yes
authorities? '
Appelilant/ s . I

M/s d}andhi Fibres, M/s Swagat Synthetics, M/s Gomti Synthetics P. ‘
Ltd., M/s Anil Tulsion, M/s kamdhenu Exis P. Ltd., M/s Durga Poly !
Yarn [P. Ltd., M/s Sunrise Textiles, M/s Om Sai Textile, M/s Bajrang :
Yarns P. Ltd., M/s G.N. Rubbertech P. Ltd., Shri Akhilesh Maheshwari,
Shri Manoj Goel, Shri Alpesh Gandhi, Shri Altaf Bhagad, Shri Mani Kr.
Jain, Shri Yademdru R. Singh, Shiv Sagar Yadav, Shri Manish Sharma,

Shri Chhotubhai E. Patil,

Reprgsented by ... Shri C. Harishankar, Advocate. >

Respfpndentl 8 CCE Daman \:‘\
Repr¢sented by .. Ms. M.I1.J. Micheal, Jt. CDR i
CORAM: |

MRS, ARCHANA WADHWA, MEMBER (JUDICIAL)
MR. B.S8.V. MURTHY, MEMBER (TECHNICAL)

Date of Hearing : 17.12.2008
Date of Decision: 17.12.2008
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ORDER No. ﬁ}/ JSt— 20°/  wzB/aHD/2009 , S| //6- /éﬁ/ﬂ%/ﬁ% :

Per: Mrs. Archana Wadhwa:

After dispensing with the condition of pre-deposit duty and |
penalties, we proceed to decide the appeal itself by a common order, as
we are convinced about the violation of principles of natural justice by

the Commissioner as also in view of other factors discussed subsequently

by us. We are of the view that the matters need to be re-adjudicated. i

2. The demand in the instant case stand confirmed against

M/s Gandhi Fibres, who is a 100% EOU, along with imposition of

penalty on the ground that the duty [ree procured goods by the said
appellant stand diverted by them in the local market as against their
claim of having used the same in the manufacture of final product-ei'ther
in their own factory or through job work. The above allegations and
findings of the adjudicating authority are based upon the extensive
investigations made by fhe Revenue and the statements of witnesses ; i
recorded during the course of such investigation. The adjudicating
authority has. referred to statements of high sea sellers, transporters,
representatives of consignee EOU, job workers and middlemen etc to
support the Revenue’s case that the duty free procured material was ;
never put to use by the said appellant, but was sold in the open market.
Commissioner has also relied upon the reports obtained from check-post
authorities and concerned RTOs to support the conclusion that various | :
vehiéles shown in the invoices never passed through said check-post.

Further, reference also _stand ‘made to the fact that vehicle numbers |
mentioned in the invoices issued by the appellant, were not capable of : |

transporting the goods in question.

3. After Hearing the learned advocate Shri C. Harishankar, and

tearned Jt.CDR, we find from the impugned order itself that the appellant



3 .
made request for supply of some of the dacuments which were necessary -
for preparation of defence. Only interim reply (which also happens to be
very detailed one},.denying the allegations was filed by the appellant.
lnasmuch as Revenue's allegations were based upon the statemtents _of
the -various persons, the - appellant also made a prayer for
cross-examination of the deponents so as to test the veracity of the
statements. Accordingly, in the said interim reply, appellant reserved

their right to file detailed reply after completing the cross-examination.

It; is seen that neither documents were supplied on the ground that
they wére not relied upon documents nor the croés examination was
allow.'\;eclj by the Commissioner. The appellant has also made a specific
equest for allowing cross-examination of various witnesses, with reasons

advanced thereby. In their letter dt.20.12.07, the appellants submitted

|
as under:

“1t may please be appreciated that once this decision on Cross-

examination of witnesses is communicated to us, we would -

like to start cross-examining the witnesses summoned (in case

our request is allowed). In case the request for cross-

examination is denied for any reason, which may please be

specified in your communication, we would like to file our final

submission within a short period.”
4. In case the Commissioner decided to reject the cross-exarnination,
he is duty bound to convey his decision to the appellant, before deciding
the matter finally so as to enable the appellant to [ile their detailed reply.
guch denial of cross examination comes for the first time in the order
itself, thus, dis-entitling the appellant 10 their precious right of fair and
just adjudication. It is also seen that there is no inculpatory statement
of Shri Alpesh Gandhi, Proprietor of M/s Gandhi Fibres or any of its
employee. The entire case of the Revenue is based.upon the statements

of independent persons, in which case, il was necessary for the

adjudicating authority to accept the appellant’s request to Cross examine




4
the deponents whose statement was lbeing relied upon by him. The fact

of cross-examination also becomes important in view of the peculiar fact

discussed by us in the succeeding paragraphs.

5. [t stand argued before us and shown to us that though in the
impugned show case notilce, the Revenue has alleged that the duty free
procured material was cleared by them in the domestic market
clandestinely, learlier three show cause notices were issued to the same
M/s -Gandhi Fibres alleging shoft payment of duty in respect of
clearances of their final product manufactured out of the same raw
material. We have been shown the slhow cause noticés issued for the
same period alleging that excess production of waste scrap, in the
process of manufacture of deemed export production, has been shown by
M/s Gandhi Fibres and accordingly demanding differential duty. The
appellants strongly contended that such show causg‘ notices were
adjudicated by the same adjudicating authority, who passed the
impugned order conﬁrmi;lg differential duty. We agree with the learned
advocate that if that be the case, the same is self-contradictory on the
part of the Revenue. Different show cause notices making two altogether
different allegations, which are pointing by divert to each other, cannot
be made. Only one of the Revenue’s stand has to be correct stand. It
cannot blow hot and cold in the same breath by alleg_ing on one hand
that the raw material have not been used and stand diverted and on the
other hand alleging that the final product made out of the sa.me raw
material stand cleared on lower payment of duty. Though this fact was
brought to the notice of the adjudicating authority, his findings are not

referring to the same.

6. Apart from the above, we also find that the appellants in their

interim reply drew attention of the adjudicating authority to various

positive evidences produced before him. -It was specifically contended.
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A

that the returns stand filed before the Range ofhicer showing utilization of
inputs in the manufacture of deemed export product; D-3 certificates

showing physical verifications by C.E. oflicers as regards receipt of

inputs in the appellant’s factory were filed, certificate were issued by C.E.
officers, re-ware housing certificate by the consignee’s jurisdictional
officers, were also issued showing receipt from job workers and delivery

of the same after the job work. The appellants also placed before the

Commissioner the statements of some of the job workers, showing

receipt of the raw material as also to the Panchnama showing seizure of
the .said raw material by DRI from the pf‘e1nises of some of the job
workers. The other evidences like proof of actual electricity
consumption, payment of job charges, oil/diesel expenses etc.,
agreement with the transporter; ARE«SS showing receipt by the
consignee etc. were produced. It is also seen that the appellant produced
an agreement between the transporters and the them to show the
contradiction between the statement of the representative of such
transporters, which fact supports the appellant’s claim of cross

examination.

7. We, at this stage, further note that various show cause notices

were issued to the job workers, EQUs alleging diversion of raw material
received by them from M/s Gandhi Fibres. Some of such show causé
oA Pea W\‘C,MA .
notices also stand adjudicated by the officers, f that be so, we really {ail
to understand as to how Revenue can allege diversion of the raw material

from their factory without sending the same to the job workers. It is

again very self-contradictary situation wherein on one hand Revenue is

alleging that the consignee EOU actually received the raw material from

M/s Gandhi Fibres and diverted the same in the local market and on the
other hand it is being alleged in the present case that M/s Gandhi Fibres

diverted the material instead of sending the same to EOUs. We find that

.
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the re-ware housing certificates stand issued by the authorities, thus,

prima facie, establishing that the goods were received by the consignee.

8. Similarly, learned advocate has drawn our attention to the various
positive evidences on record indicating receipt of the goods by consignee
EQU which do not stand %Prted to adjudicating authoritg;. At this stage,
we do not intend to go thljough each and every such evidence, but record
that the appellants have not been given a fair opportunity ‘to defend
themselves. Appellant’s reliance upon decision of M/s Metal Gems is
also well-wounded. We, thus, agree with the learned advocate that the
impugned order needs to be set aside and remand to the Commissioner
for de-novo adjudication, afier taking ilnto account the overall evidences
available on record. If the statements of various persons are relied upon
by the adjudicating authority, needless to say that appellants would be
given' an opportunity to test the veracity of the same through tool of
cross-examination, especially when the appellants have been, prima
facie, shown that the statements of some of the persons*are not‘ tn'Je
reflection of the fact, when viewed against the documentary evidence

available on record.

10.  With the above observations, we set aside the impugned order and
remand the matter to the Commissioner for fresh decision. The
appellants would be given opportunity to put forth their case. However,

we make it clear that we are not expressing any opinion on the merits of

the case.

11.  All the stay petitions and appeals are disposed off in above

Bd |~

. e Fory - ERl SRR
{B.8'V. Mur B9 169 - * ujlrchivia Wadhwa)
[Tedhnical) ‘Member (Judicial)

{Pronounced in Cotirt}
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