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The brief facts of the case are that the appellant was providing 

Commercial or Industrial Construction Service and they were availing 

exemption under Notification No. 01/2006-S.T., 21/97-S.T., 39/97-S.T., 

40/97-S.T., 12/2001-S.T., 8/2003-S.T., 12/2003-S.T., 18/2003-S.T., 

19/2003-S.T., 2/2004-S.T., 9/2004-S.T. and 10/2004-S.T. whereby the 

appellant is entitled for the abatement of 76% from the gross value of the 

construction service.  The appellant had availed Cenvat credit in respect of 

GTA Service.  The case of the department is that since the appellant had 

availed the Cenvat credit in respect of input service, namely GTA service, 

they are not entitled for the abatement of 76% provided under various 

Notification from time to time.  Accordingly, the exemption was denied and 

differential duty was demanded.   

2. Shri Amal Dave, Learned Counsel appearing on behalf of the appellant 

submits that this is the periodical demand in the present case. For earlier 

period this Tribunal vide Order No. A/10973/2019 dated 03.06.2019 

remanded the matter to the Adjudicating Authority holding that the 

appellant shall be entitled for the benefit of Notification subject to reversal of 
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Cenvat Credit availed on Input Service.  This order was challenged before 

Hon’ble High Court in Special Civil Application No. 11513 of 2019 wherein 

the Hon’ble High Court vide Order dated 12.03.2020 set aside the Tribunal’s 

Order dated 03.06.2019, accordingly, the demand in the present case also 

not sustainable. 

3. Shri R. K. Bhashkar, Learned Superintendent (Authorized 

Representative) appearing on behalf of the Revenue reiterates the findings 

of the Impugned Order.  He submits that in any case when the outward 

service is not liable to service tax, they are not entitled for Cenvat credit in 

respect of Input Service. 

4. We have carefully considered the submission made by both the sides 

and perused the records.  We find that the issue involved is that the 

differential duty demand due to denial of abatement of 76% as provided 

under various Notification on the ground that the appellant had availed the 

Cenvat credit in respect of Input Service.  The same issue for previous 

period in the appellant’s own case came before this Tribunal and this 

Tribunal has held that the appellant is entitled for the abatement Exemption 

Notification subject to reversal of Cenvat Credit.  This very order dated 

03.06.2019 was challenged before the Hon’ble High Court in Civil Application 

No. 11513 of 2019 wherein the Hon’ble Gujarat High Court vide order dated 

12.03.2020 set aside the Tribunal’s order as well as the Show Cause Notice 

raising the demand on the ground that the service falls under works contract 

service and demand was raised under Commercial or industrial construction 

service.  Considering the judgment passed by Hon’ble High Court since the 

same issue involved in the present case and there is only difference of 

period, the ratio of the Hon’ble High Court Judgment is squarely applicable in 

the present case.  Accordingly, following the Hon’ble High Court judgment 

dated 12.03.2020, we set aside the demand as well as the impugned order.  

The appeal is allowed. 
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