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Shri. Rahul Gajera, Learned Counsel appearing on behalf of the
Appellant at the outset submits that their appeal has been dismissed on time
bar on the ground that the appeal before the Commissioner (Appeals) was
filed even beyond condonable period of 30 days. It is his submission that
from the date of receipt they had filed an appeal though after 60 days but
within 30 days of condonable period along with COD application This factual
aspect has not been properly considered by the Learned Commissioner

(Appeals).

2. Shri. Sanjiv Kinker, Learned Authorized representative appearing on
behalf of the revenue submits that the Learned Commissioner (Appeals) has
given proper finding in the impugned order. Therefore, there is a delay even
beyond 30 days of condonable period. Hence, the appeal was rightly

dismissed on time bar.

3. We have considered the submissions made by both the sides. As per
the submission of Learned Counsel the date of communication of the order
mentioned in the appeal memo filed to the Commissioner (Appeals) is 30

August, 2014 and appeal was filed on 24" November, 2014 which is
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recorded by the Commissioner (Appeals). If this dates are taken as correct
the appeal was filed within 90 days. If Learned Commissioner (Appeals) has
any doubt regarding the date of Communication he should have called for
verification report regarding actual date of communication of order from the
office of the adjudicating authority, without doing this process the finding of
the Learned Commissioner (Appeals) is on assumption and presumption
basis which cannot sustain. Since, this fact has not been verified even COD
application needs to be reconsidered. Accordingly, we set aside the
impugned order only in respect of the present appellant and allow the appeal
by way of remand to the adjudicating authority to pass afresh order in
respect of COD application and appeal. All other cases are adjourned and to
be listed on 7™ June, 2021.

(Dictated & Pronounced in the open court)
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