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RAMESH NAIR 

The issue involved is of non– payment  of service tax on the taxable 

service namely Commercial or Industrial Construction Service, Business 

Auxiliary Service, Erection, Commissioning  and Installation Service, Site 

Formation and Clearance, Excavation and Earthmoving and Demolition 

Service   provided  by the appellant  to various customers either as 

Contractor or Sub- Contractor .  

2. Shri Sarju Mehta, Learned Chartered Accountant appearing on behalf 

of the appellant submits that the appellant is not disputing the taxability of 

service. However, their grievances is that the lower authority has not 

considered the Cum tax benefit and reduction in penalty in terms of section 

80 of the Finance Act, 1994. 

3. Shri Vinod Lukose, Learned Superintendent (Authorized 

Representative) appearing on behalf of the revenue reiterates the finding of 
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the impugned order. He also submitted the detailed written submission along 

with various case laws vide letter dated 07.03.2021 which was taken on 

record. He further submits that the appellant has not pleaded the claim of 

cum tax benefit before the Learned Commissioner (Appeals). However, the 

same was pleaded before the Adjudicating Authority. He submits that the 

appellant have not yet paid service tax liability even though they are not 

disputing the taxability of service. 

4. I have heard both the sides and perused the records. I find that there 

is no dispute from either side as regard the taxability of the service in 

question. However, the appellant have raised the issue that cum tax benefit 

has not been considered. I find that though the appellant have raised this 

issue before the Adjudicating Authority but the same was not argued before 

the Learned Commissioner (Appeals) therefore, I am of the view that in the 

interest of justice one opportunity can be given to the appellant to put up 

their case as regard cum tax benefit before the Commissioner (Appeals). The 

appellant also submitted that the penalty should be waived or reduced by 

invoking Section 80 of the Finance Act, 1994. Since, the penalty is 

consequential to the tax amount this issue is also kept open for 

reconsideration by the Learned Commissioner (Appeals).  

5. Accordingly, appeal is allowed by way of remand to the learned 

Commissioner (Appeals) only to reconsider the quantum of tax by 

considering the provision related to cum tax benefit and also the penalty. 

 

(Order pronounced in the open court on 16.07.2021) 

 

 
 (RAMESH NAIR) 

MEMBER (JUDICIAL) 

Geeta 


