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RAMESH NAIR

The issue involved in the present case is that whether the filing of refund
application without having challenged the assessment order under Section
17(4) of Customs Act, 1962 is valid or otherwise in the peculiar facts of the
present case the Bills of Entry were finally assessed without mention of
demand/ payment of Anti Dumping Duty for which the refund is sought for by

the appellant.

2. The brief facts of the case are that the appellant had imported goods
namely “Polypropylene and Propylene Co-polymer (CTH 39021000 and
390023000) from Singapore, vide 37 bills of entry Anti Dumping Duty on the
said goods was levied by the Notification No. 119/2010-Cus dated 19.11.2010
(Sl. No.19) (as amended). Notification provided that Anti Dumping Duty shall
be levied for a period of 5 years (unless revoked superseded or amended
earlier) from the date of imposition of provisional Anti Dumping Duty i.e form
30.07.2009, and shall be payable in Indian currency. Further, it was amended
vide Notification No. 38/2014-Cus (ADD) dated 13.08.2014 to the effect that
the said levy imposed on the said goods shall remain in force up to and
inclusive on 29.07.2015, unless revoked earlier. No further extension of
validity was granted. Government of India reviewed Anti Dumping Duty on
the subject goods and vide Notification No. 07/2016-Cus (Add), dated
08.03.2016 (SI. 3 ) provided for Anti Dumping Duty at nil rate for the subject
goods of CTH 3902-10000 and 3902-30000 produced and exported by “"Exxon

Mobil Chemical Asia Pacific”, thus, from 29.07.2015, there was no ADD. Thus
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after 08.03.2016, it was completely settled that there was no Anti Dumping
Duty for subject goods of CTH 39021000 and 390023000 produced in
Singapore and exported by “Exxon Mobil Chemical Asia Pacific” from
Singapore. In the mean while appellant being regular importer of the said
goods had filed total 37 bills of entry between 31.07.2015 to 22.01.2016, and
cleared the goods without any Anti Dumping Duty, however, the appellant
voluntarily deposited total amount of Rs. 53,23,671/-, in anticipation of levy
of Anti Dumping Duty. Since the notification was valid upto 29.07.2015 EDI
system was not capturing Anti Dumping Duty, when importer had filed 37 bills
of entry. Therefore, the assessment of bill of entry was escaped from
mentioning levy of Anti Dumping Duty and payment thereof. Later on
appellant filed refund claim in respect of the said Anti Dumping Duty on
04.04.2016. Further with reference to seeking clarification the custom
respondent vide letter dated 29.06.2016 received on 21.07.2016 by appellant,
wherein it was clarified that they were directed to make payment of Anti
Dumping Duty manually by challan and to cooperate with customs appellant
has deposited amount equal to Anti Dumping Duty voluntarily, though it was
not applicable after 29.07.2015. The appellant also requested to re assess all
these 37 bills of entry and to sanction the refund of Anti Dumping Duty paid
after 29.07.2015. The Deputy Commissioner of Customs ICD Khodiyar
Ahmedabad, vide his order-in-original dated 30.09.2016 sanctioned and paid
refund of Anti Dumping Duty of total Rs. 53,23,671/- The said order-in-original
was reviewed and on authorization given by principle Commissioner of
Customs (Ahmedabad), the Assistant/deputy Commissioner of Customs ICD
Khodiyar (District-Ahmedabad) filed appeal before the Commissioner of
Customs (Appeals) Ahmedabad. At the same time a protective demand SCN
dated 13.06.2017 was issued by the Commissioner of Customs Ahmedabad
proposing to recover amount of Rs. 53,23,671/- as erroneous refund. In the

department’'s appeal before the Commissioner (Appeals), the learned
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Commissioner (Appeals) remanded the matter back to Assistant
Commissioner/Deputy Commissioner, ICD vide order-in-Appeal dated
07.12.2017. The Assistant Commissioner ICD- Khodiyar in the de novo
adjudication on the matter of refund rejected the refund claim vide order dated
06.12.2009. Against this order-in-original dated 06.12.2019 the appellant
filed the appeal before the Commissioner (Appeals), which was rejected by
the Commissioner (Appeals) vide order-in-Appeal dated 12.02.2021, being
aggrieved with this order-in-Appeal, the appellant filed the present appeal
bearing No. C/10294/2021-CU(DB), in the meanwhile the principle
Commissioner in the matter of SCN dated 13.06.2017 passed order-in-original
No. AHM-CUSTM-000-COM-0015-19-20 dated 13.12.2019, whereby a
recovery of the erroneous refund was confirmed. Being aggrieved with the
said order-in-original, the appellant preferred Appeal No. C/10082/2021-DB.

This appeal is consequential to the order-in-appeal dated 12.02.2021.

3. Shri P P Jadeja, learned Consultant appearing on behalf of the appellant
at the out set submits that the appellant’s refund claim was rejected on the
sole ground that the appellant have not challenged the assessment order of
bill of entry. He submits that firstly at the time of assessment of bill of entry
and clearance of goods no Anti Dumping Duty was leviable. It is on the behest
of the department, the appellant have deposited the Anti Dumping Duty as
per abundant precaution. Therefore, the payment of Anti Dumping Duty is not
a part of final assessment of bill of entry. He invites our attention to the copy
of bill of entry, wherein he has shown that the Anti Dumping Duty was neither
part of the assessment of bill of entry nor the deposit was made in pursuance
to the assessment of bill of entry. Therefore, the Anti Dumping Duty which
was paid separately being not a part of assessment order there was no need
to challenge the assessment as there was no assessment order in respect of

the payment of Anti Dumping Duty. Therefore the entire basis of the
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department for rejecting the refund claim is incorrect and illegal. He submitted
that the department has heavily relied upon the Hon’ble Supreme Court
Judgment in the case of ITC LTD-2019 (368) ELT 216 (SC). However the
judgment is applicable only in a case where there is a final assessment order
and the same is under challenge which is not the case here. Therefore, the
rejection of the refund claim is not supported by any law. He also strongly
submits that in the present case at the relevant time there was no levy of ADD
which is not disputed by the department also. The payment of ADD is not duty
but only a deposit and in such case there is no need of challenge the payment
of deposit as the same is not a statutory levy. He also submits that admittedly
the appellant was not issued reassessment order on ADD. Hence since there
is no reassessment of Bills of Entry particularly when there is neither any
endorsement on Bills of Entry to the effect of reassessment nor any
reassessment order was given to the appellant by following statutory provision
of Section 17 (4) & (5) of Customs Act, 1962. Hence there is no question to
challenge anything by filing appeal. In support he placed reliance on the

following judgments:

2015 (325) ELT 716 (Mad.)-Elpelabs Vs. CC (Seaport Import), Chennai-

I1

e 2019 (369) ELT 543 (Bom.)-Micromax Informatics Ltd Vs. UOI

e 2018 (361) ELT 727 (Bom.)-Titanium Ten Enterprise Pvt Ltd Vs UOI

e 2017 (351) ELT 241 (Del.)- Mount International Vs. Commr of Customs

e 2017 (358) ELT-125 (Mad.)-Ingram Micro India Pvt Ltd.Vs. Principal
Commr. Of Customs

e 2017 (350) ELT 510 (Cal.) Sigma Power Products pvt Ltd Vs. Commr.
Of Customs (Port)

e 2017 (347) ELT 403 (Ker)- John Jacob Vs. C.C (Imports), ICD

e 2016 (333) ELT 236 (Cal)- Gateway and Commodities Pvt Ltd Vs. Union

of India
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2011 (274) ELT 488 (Cal)- Kathari Metals Ltd. Vs. Union of India
2017 (351) ELT 65 (S.C)- UOI Vs. Kumho Petrochemicals Company Ltd
1986 (25) ELT 867 (SC)-Commr of Sales Tax, U.P Vs. Auriaya Chamber
of Commerce, Allahabad
1988 (33) ELT 249 (SC)- Salona Tea Company Ltd Etc Vs
Superintendent of Taxes Nowgong & Ors Etc
1989 (43) ELT 205 (SC)- Mahabir Kishore Vs. State of Madhya Pradesh
2001 (128) ELT 3 (SC)- U P Polluiton Control Board Vs. Kanoria
Industrial Ltd
2001 (130) ELT 3 (SC)- Somaiya Organics Vs. State of Uttar Pradesh
2018 (36) ELT 577 (SC)- CC (Import), Mumbai Vs. Dilip Kumar &
Company
Perfect Importers And Distributors P Ltd Vs. UOI- 2023 (383) ELT 499
(Guj.)
2019 (368) ELT 216 (SC)-ICD Ltd Vs. CCE

2023 (384) ELT 227 (SC)-Royal Impex

Shri A R Kanani, learned Superintendent (Authorized Representative)

appearing on behalf of revenue reiterates the findings of the impugned order.

He placed reliance on the following judgments:

5.

Circular No. 24/2004-Cus dated 18.03.2004
2019 (368) ELT 216 (SC)-ITC Ltd Vs. CCE, Kolkata-IV
Final Order No. 40498/2023 dated 28.06.2023-CC, Tuticorin Vs. Tamil

Nadu Generation & Distribution Corporation Ltd

We have carefully considered the submissions made by both the sides

and perused the records. We find that the sole ground for rejection on the

refund claim of the appellant is that the appellant have not challenged the

assessment order of bills of entry, therefore, the appellant is not entitled for
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the refund of Anti Dumping Duty paid by them. From the record, we find that
though there is a mention in the order of the authority’s below about the
endorsement on system about payment of Anti Dumping Duty. However, the
finalization of bill of entry does not show any reference of payment of Anti
Dumping Duty nor there is any order showing reassessment of Bills of Entry
with regard to payment of ADD. For the ready reference the sample copy of

the bill of entry is scanned below:

vy ':,."i ! -‘;P:

TTiplicpbs (Euchahge ctp\:znx copy) ‘ ’ 4
Insian Cuctoas EDI Syatem :hemporka. Vi, i . SRt S
xc:- SABREMATI RALICKM SAEARMATI -KHNED) y \

[Sustch gin, zut:e;____cm. s nr_rxuosucﬂéﬁ': :

|1 Iln/bt /ecfTyg:3070183/07/0672030/4i7H oot («!nbﬂqnuuo J
Ingore t nenu.c- + 0605007717 u\'.,_.;\ab;m'n vk
SHERDDHA THMPER : ' . $
o ,‘;10: GHETPA RATH, 00F: WOTEL
PRESIDEYT, ©.GYS0MD, WAVREWGDURK, !
AHMEDABRD 200006 -
LocalIOK Vo -3022524/38/08/3018, ’O/oshom Pprt 0231 3. 13ingagore
Cateway ICM Voy 24862 Date,16/08/3D10 Phzt of Rg Skl A
Cnery Of Cegn. LEITUCAPORE 4 try 02
Yo RI31000647800 "foacHREL Ne. i
3 2@y 18/05/2010 5 ‘k RV~ *
01 gw. 2800 BOS [0 S «5%35.000 KGS -
h._xE:ma S giead 50
€ Wou - . i
& T * '
Xnv Mo & D, .';)uunu i8/05/2010 EXNOUMOBIL CHEMICAL ASIA ngxnc
Inv val 1S G8280.00 WED TAI: CIF {* DIVIBION OF EXXOUMOBIL ASIA
Fzeight ' 2.00 PACIFIC PETE LID) 1 KARBOURFRO PLAC
Ingurance : .00 . € 06 00 HARGOURFROWITOWER m
SYE Load (kye): Cugt. Houue: JINCHPORE
SVE Load(htyl HEE Land Ratae: 0.00% Arounk: p.oe
Waea. Chasges: . 0.00 . 0.pa -
Discount Bats: 0.00 Digceunt Xmounkt; o.o00
Iten Dotcile
Ruehangs wats: 1.03 USD = 47.83800 ¥R )
€ino ERITC Dagciiption e Load PROV
ey Unit krice CTH € dotn 0.YsK2 Cug Dt Rt ECD ant(Re)
Unit PET RIS CCTH £ watn B, pAWD Ewc Dty Rt OVD ant (Rs)
1 ZEN2LIGGD  EXMOWMOBIL U P 21SBEZ S0507IZ:POLYTRODYLIVE) . k's
&5.00 1459.000000 15621000 0B21/2002 478 500 & 157671.70° i
wrs Z1ST434 .6 19021000 00272056 30 10.00 % T33130.60
Egucational Coze an CVD. 2.00 % 6622.20 ' il
) © @ Highar Edu. Lo on TV : 100 % 3311.10 i
“ yetoms Cducational Cese o 'oe s $974.340
. .cana 9sc § Gighex Pdu. Cesw ! 1.90 5% 4987.20
s ‘agor puty - (Impoztel : 038/2008 ,4.00 % 146564.50
----- detesss st atoaranesdbrasarrapet o . Tt TRt tsessbansissatesstanse
e 28 3315343¢.42 paga for:d 29. 660361.60
iz 3163434 .82 BE Czo:o Taocel Re. 660361,60 '
_— T 17671.70 WD Duh, i 0.00
ANTID sz, 2.00 SAPECULRT Cuty B © b.00
oo 2u. $%1110.60 &ch 2 eG'. Eycize Duty Ba. 0.00
CRS3 kg, 2.00 Cazy B¥, ¢.00
T Bz, g.ae
Péy. Creg OV $632.2¢ Cuviony Bdu. Csew §s. $574.30
| Haalth ovd ey G .66 441 Juey  (Imgoxie) ke, 1686450
"H! Cuov C‘J’.’l L 3313.10 SH "‘Jvt '_‘éu Cows © ORE. 4567,.20
¥ bury hyabln Po. 660262

k3, Sin lath Siuty Theucand Thret Hundfed snd Sisty Twa only

et B S o R b9

23 ew—
3 2022934 T WYRUAS0024 I 2022838 T 3 F0ZIRE4 T MYRUZIEAEIZ
™ « P R0AD Degadlis ~
" Bondld Eondue Sandine BlEaie Edim: fondbeoited FIDsbhied
Big /70 2000008234 3353438 5 I 1183438 #5478
Dselazation

d. IfWe Cerbify thac the :bave entriey a7c Couss
3. I/we fuckhay fOeclare Zhiabk WMsreval ths Pup

L .
aapglicavls sane haw besn



€/10082,10294/2021-DB
From the perusal of the above bill of entry which is a final assessment order
there is no mention of Anti Dumping Duty for the obvious reason that the Anti
Dumping Duty was not leviable at the relevant time. The department
emphasized that the appellant should have challenged the final assessment
order of the bills of entry in order to claim refund of Anti Dumping Duty. It is
very surprising that when the finally assessed bills of entry do not bear any
reference to the assessment/reassessment order in respect of payment of Anti
Dumping Duty there is no purpose of challenging the bills of entry which was

assessed finally.

5.1 As regard the payment of Anti Dumping Duty by the appellant it is
nothing but only a deposit without having part of the final assessment of bills
of entry. As per the Hon’ble Supreme Court judgment in the case of ITC Ltd
importer can file a refund claim only if the duty which was assessed under
final assessment of bills of entry is challenged by way of filing appeal.
However, in the present case since the Anti Dumping Duty is not part and
partial of final assessment of bills of entry there is no question of challenging
the assessment of bills of entry for claiming the refund of Anti Dumping Duty.
Since the Anti Dumping Duty was separately paid without having included in
the final assessement of bill of entry, the appellant is entitled for refund
without any challenge to the assessment order which was otherwise not
required. As regard the department’s claim that on system there was
endorsement appearing regarding payment of Anti Duty, however, firstly the
said endorsement was not brought to the notice of the appellant after the
assessment of bill of entry as a part of final assessment order. Secondly, such
endorsement is in isolation and no assessment order was passed in respect
of such payment of Anti Dumping Duty, therefore even the said endorsement
cannot be considered as part of final assessment order of the bills of entry. As
regard the judgment relied upon by the revenue on going through the same,

we observed that in both the decision one of ITC LTd of Apex Court and other
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is Tribunal decision in Tamil Nadu Generation & Distribution Corporation Ltd,
it is clear that in both the cases, the issue was decided keeping in mind that
any duty which is part and partial of the duty in regard to which the final
assessment order was passed such final order needs to be challenged.
However, in the fact of the present case as discussed in detail above with
regard to the payment of Anti Dumping Duty, there is no final assessment
order. Therefore, the judgments cited by the leaned AR have no application in

the fact of the present case.

In the present case it is undisputed fact by the revenue also that the ADD paid
by the appellant was not at all leviable at the relevant time. Therefore, duty
which was not leviable and there is no is on that there can not be assessment/
reassessment of such not leviable duty. This fact also strengthen the case of
the appellant. We also concur with the following views expressed by the

sanctioning authority while sanction of refund claim:

"12. The claimant was asked to get the Bills of Entry re-
assessed as it appeared that the refund claim is not
maintainable when the claimant did not challenge the Bills of
Entry assessed finally. The assessee in reply vide his letter
received on 21.07.2016 submitted that the ADD is not
assessed in any of the bills of entry under claims of refund. He
further submitted that they have made payment of ADD
manually by challan nos, and the same may be considered as
deposits with the department. I find that the bills of entry are
assessed finally having no ADD is assessed therein and the
claimant paid the ADD manually to avoid any
liability/consequences, that may arise at later stage. In view
thereof, I find the Bills of Entry need not re-assessed and the
ADD paid by the claimant is refundable to them."

5.2 As per our above discussion and findings, we are of the considered view
that in absence of any final assessment order in respect of payment of Anti
Dumping Duty and particularly in the fact that the Anti Dumping Duty was not

leviable at the relevant time. The appellant is legally entitled for the refund

claim.
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6. Accordingly the impugned order is set aside and Appeal No.
C/10294/2021 is allowed. As regard Appeal No. C/10082/2021-DB, the same
is on the issue of recovery of erroneous refund which was involved in the case
under Appeal No. C/10294/2021. We, since held in Appeal No. C/10294/2021
that the appellant are entitled for refund of Anti Dumping Duty then
consequently the recovery of the refund holding it erroneous refund will also
not survive, hence the impugned order No. AHM-CUSTM-000-COM-0015-19-
20 dated 13.12.2019, is set aside and Appeal No. C/10082/2021 is also

allowed with consequential relief.

(Pronounced in the open Court on 08.11.2023)

RAMESH NAIR
MEMBER (JUDICIAL)

(RAJU)
MEMBER (TECHNICAL)

PALAK



