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RAMESH NAIR 

Since the issue involved in both the present appeals are common, they 

are taken up together for disposal. The brief facts of the case are that the 

appellant filed bills of entry no 3668483 dated 18.10.2017 and 2310251 dated 

04.07.2017, for import of furnace oil from UAE. The bills of entry were 

assessed provisionally for drawing the test sample, the test sample were 

drawn on 12.07.2017 and 25.10.2017, and the samples were tested by CRCL-

Vadodara and as per the report, it was found, the goods were waste oil. 

However, the appellant requested for re-testing of the samples, which was 

rejected. Accordingly, the SCNs were issued to the appellant, wherein it was 

proposed to change the classification from 27101950 (furnace oil) as declared 

by the appellant to 27109900 (waste oil) as alleged by the revenue. 

Consequent to the change of nature of goods and classification, it was also 

alleged that the appellant have mis-declared the value and accordingly, it was 

proposed to enhance the value of the goods also. The adjudicating authority 

while passing the adjudication order classified the goods as waste oil under 

CTH 27109900 and assessed the bills of entry accordingly, consequently the 

goods were confiscated and imposed redemption fine of Rs. 4 Lakhs in each 

appeal and imposed penalty of Rs. 82,200/- and 5 Lakhs respectively under 

Section 112(a) of Customs Act, 1962. The adjudicating authority also 

enhanced the value of the said imported goods. Being aggrieved by the order-

in-original the appellant filed the appeals before the Commissioner (Appeals), 

who accepting the views expressed by the adjudicating authorities rejected 

the appeals. Therefore the present appeals before us. 
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2. Shri Dhaval K Shah, learned Counsel appearing on behalf of the 

appellant submits that the entire case was based on the test conducted on the 

imported goods by CRCL- Vadodara. He submits that the laboratory tested the 

goods were neither authorized nor equipped with the facility to test the subject 

goods. Therefore, the whole basis of the test result relied upon for change of 

classification is illegal and cannot be relied upon. In this regard he referred to 

the circular No. 30/2017-Cus dated 18.07.2017, 43/2017-Cus dated 

16.11.2017, 11/2018-Cus dated 17.05.2018, 15/2019-Cus dated 07.06.2019. 

He also placed reliance upon Trade Notice/ Public Notice-19/2018-

(Ahmedabad) dated 30.05.2018 referring to the above circular, he submits 

that it is clear from the said circular that during the relevant period the CRCL 

Vadodara or CRCL Delhi, were not equipped with the facilities to test the 

product in question. Therefore, the testing done by the unauthorized 

laboratory cannot be relied upon and consequently the entire case decided on 

the basis of such test report is illegal and incorrect. In support, he placed 

reliance upon the following judgments:  

 Asian Granito India Vs. CC, Mundra- 2021 (375) ELT 587 (Tri.-Ahmd.) 

 Chem Plast Vs. C.C- Jamnagar Final Order No. A/11151-11152/2023 

dated 12.05.2023 (Tri.-Ahmd.) 

 CC., C.Ex., & ST., Noida Vs. Manikya Creations Pvt Ltd- 2019 (365) ELT 

130 (Tri.-All.) 

 20 Microns Ltd Vs. CC (Import), Mumbai- 2020 (372) ELT 403 (Tri.-

Mumbai) 

 Katyal Industries Vs. Union of India- 2017 (346) ELT 218 (All.) 

 

3. Shri Ajay Kumar Samota, learned Superintendent (Authorized 

Representative) appearing on behalf of the revenue reiterates the findings of 

the impugned order. 
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4. We have carefully considered the submissions made by both the sides 

and perused the records. We find that the entire case of classification of the 

goods imported by the appellant was decided on the basis of test report of 

CRCL- Vadodara. We find that the testing was done in July 2017, October 2017 

and February 2018. As per Circular No. 11/2018 dated 17.05.2018 as regard 

testing of samples of furnace oil, the certain laboratories were authorized 

which is given as under:  

Circular No. 11/2018-Cus., dated 17-5-2018 

F.No. 401/243/2016-Cus. III 

 

Government of India 

Ministry of Finance (Department of Revenue) 

Central Board of Excise & Customs, New Delhi 

 

Subject : Forwarding of samples for testing to the Outside 

Laboratories - Regarding. 

I am directed to refer to the Board Circular No. 43/2017-Customs, 

dated 16th November, 2017 [2017 (355) E.L.T. (T25)] on the 

subject above cited wherein a list of items and corresponding 

testing laboratories was annexed where samples could be tested 

from the identified list. 

2. In addition to the existing list of laboratories provided in 

Annexure to above mentioned Circular, CRCL has identified some 

more entities annexed herewith as Annexure, where the samples 

could be tested. 

3. Principal Commissioners/Commissioners of Customs are 

requested to issue suitable Public Notice to bring the same to 

notice of all concerned. 

4. Difficulty faced, if any, may be brought to the notice of the 

Board. Hindi version will follow. 

Annexure 

Sl. 
No. 

Cha
pter 

No. 

Samples to be 
referred 

Suggested Laboratories 

(1) (2) (3) (4) 
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10 27 12.Coking Coal 

13. Steam 
Coal 

14. Solvent 

C-9 

15. C-9-C-11 
Liquid 
Paraffins 

16. C-14-C-

20 N 
Paraffins 

17.

 Petroleu
m Bitumen 

60/70 

18. Diesel Oil 

19. Waksol 
9-11 A Grade 

20. Thinner Off 

Spec 

21. Waste 
Oil/Sludge 
Oil/Sludge 

Water/Bilge 
Water/Stop 

Water/Furna
ce Oil 

1. NTPC Energy Technology 
Research Alliance (NETRA), NTPC 
Ltd. 

 Address : Plot No. E-3 Ecotech-II, 

Greater Noida Gautam Buddha 
Nagar, Pin - 201308, Uttar 

Pradesh 

2. Central Coal Testing & Research 
Laboratory Western Coalfields 

Limited  

 Address : Nara Nari Road, 
Kalpana Nagar, P.O. Uppalwadi 
Nagpur, Pin - 440 026, 

Maharashtra 

3. MSME Testing Centre, 65/1 GST 
Road, Guindy, Chennai, Pin - 

600032 Tamil Nadu 

 

 

From the above circular, it can be seen that the CRCL- Vadodara or CRCL Delhi 

were not equipped laboratory with the facility to test the furnace oil. Even 

prior to the above circular as per Circular No. 43/2017-Cus dated 16.11.2017, 

the facility to test the goods in question that is waste oil/furnace oil was not 

available with the CRCL- Vadodara or Delhi, the said Circular is also 

reproduced below:  

Circular No. 43/2017-Cus., dated 16-11-2017 

F. No. 401/243/2016-Cus. III 

Government of India 

Ministry of Finance (Department of Revenue) 
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Central Board of Excise & Customs, New Delhi 

Subject : Forwarding of samples for testing to the Outside 

Laboratories - Regarding. 

It has come to the notice of the Board that due to lack of testing 

facilities of certain goods in Revenue Laboratories, there is delay 

in clearance of the consignments of these goods due to avoidable 

movement of samples between Customs field formations and 

Revenue Laboratories. 

2. In this regard, CRCL has shortlisted the items whose samples 

cannot be tested in their Laboratories at present and also 

identified the Laboratories functioning under the other 

Ministries/Departments/Organizations where such samples could 

be tested. The list of such items and corresponding testing 

Laboratories are annexed herewith. 

3. The Revenue Laboratories are, presently, in the process of 

up-gradation. However, until Revenue Laboratories are 

upgraded, as a measure of trade facilitation, the Board has 

decided that field formations may directly forward samples of 

goods mentioned in column (3) of the Annexure I of this circular, 

to the laboratories mentioned in column (4) of the said Annexure 

or any other accredited laboratories empanelled by the 

concerned Commissionerate. The procedure for forwarding the 

samples to the laboratories shall be as follows : 

a. Customs formations should follow the respective standard 

sampling technique prescribed by the concerned laboratory for 

the items under question. The Commissionerate should ascertain 

sampling requirement with the laboratory concerned before 

drawing samples from the consignment. The sampling 

requirements may clearly be specified on the website of the 

Commissionerate. 

b. In cases of live consignments which cannot be cleared 

without getting the test reports due to its hazardous nature or 

for any other reason, the samples shall be forwarded to the 

concerned laboratory at the earliest. Further, the 

Commissionerates should develop a mechanism in consultation 

with the laboratories so as to get the test report expeditiously 

and preferably online. 

c. In cases where the time taken by laboratory exceeds three 

days, the importer should invariably be given an option to 

warehouse goods under section 49 of the Customs Act. 

d. Testing fee, if any, shall be paid by the importer or the 

exporter. 
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4. It is further clarified that aforementioned procedure shall not 

be applicable in cases where Partner Government Agencies 

themselves draw the sample. 

5. In view of above, the Commissioners of Customs are 

requested to issue suitable Public Notice based on 

aforementioned guidelines, prescribing detailed procedures for 

empanelment of laboratories, techniques for drawing & 

dispatching of samples, mechanism to receive online reports etc., 

for guidance of all concerned. 

6. Difficulty faced, if any, may be brought to the notice of the 

Board. 

ANNEXURE I 

Sl. 

No. 

Chapter 

No. 

Samples to be referred Suggested Laboratories 

(1) (2) (3) (4) 

10 27 19. Coking Coal Central Institute of Mining and Fuel 
Research (CIMFR), Nagpur 

(Under Ministry of Science & Technology) 

CSIR-CIMFR, Barwa Road, Dhanbad 

826015, Jharkhand, INDIA Tel : 91-326-

2296004/5/6, Email : 

director@cimfr.nic.in/ 

drpksingh@cimfr.nic.in/dcmrips@yahoo.co

.in 

    20. Steam Coal Central Mine Planning & Design Institute 
Limited, Ranchi 

(Under Ministry of Coal) (A Subsidiary of 

Coal India Limited/a Public Sector 

Undertaking of the Government of India 

Under the Ministry of Coal), Gondwana 

Place, Kanke Road, Ranchi - 834 031, 

Jharkhand, India Phone : (+91) 651 

2231850/51/52/53, Fax : (+91) 651 

2231447/223082 

    21. Solvent C-9 Indian Institute of Petroleum (IIP), 

Dehradun 

(Under Ministry of Science & Technology) 

CSIR - IIP, Dehradun 248005 Email : 

headrpbd@iip.res.in, Phone : 0135 

2525743, 2660124, Fax : 0135 2660202 

    22. C-9-C-11 Liquid Paraffins IOCL (R&D Centre), Faridabad 

(Under Ministry of Petroleum) GM 

(Technology Promotion, Forecasting & 

Pipeline Research), Indian Oil Corporation 

Limited, R&D Centre, Sector 13, Faridabad 

121007. Email : acharyagk@indianoil.in 

    23. C-14-C-20 N Paraffins IOCL/HPCL/BPCL, Mumbai, Chennai, 

Kochi, Vizag., Kolkata, Kandla (Under 

Ministry of Petroleum) 

    24. Petroleum Bitumen 60/70 same as above 

    25. Diesel Oil same as above 

    26. Waksol 9-11 A Grade same as above 

    27. Thinner Off Spec Central Pollution Control Laboratories 
(CPCB) 
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(Under Ministry of Environment) Ministry 

of Environment, Forest & Climate Change, 

Government of India, Parivesh Bhawan, 

CBD-cum-Office Complex East Arjun 

Nagar, DELHI 110032, INDIA Tel : 91-11-

22303655, Fax : 91-11-22307078, Email : 

psms.cpcb@nic.in, adaba.cpcb@nic.in 

    28. Waste Oil/ Sludge Oil/ Sludge 

Water/ Bilge Water/ Stop Water/ 

Furnace Oil 

  

 

 

From the above circular, it can be seen that against waste oil/furnace oil, the 

Laboratories mentioned in column 4 do not include the CRCL Vadodara and 

CRCL Delhi. The facility to test the goods namely waste oil and furnace oil was 

made available which is prescribed under Circular No. 15/2009-Cus dated 

07.06.2019, the same is reproduced below:  

M.F. (D.R.) Circular No. 15/2019-Cus., dated 7-6-

2019 

F. No. 401/243/2016-Cus. 

IV 

Government of India 

Ministry of Finance (Department of Revenue) 

Central Board of Indirect Taxes & Customs, New Delhi 

Subject : Forwarding of samples for testing to the Outside 

Laboratories - Regarding. 

I am directed to refer to the Board Circular No. 43/2017-Cus., 

dated 16th November, 2017 [2017 (355) E.L.T. (T25)] on the 

subject above cited. In the said Circular, a list of items, the 

samples of which could not be tested in the revenue 

laboratories was provided in the Annexure. 

2. The Revenue Laboratories have now acquired testing 

facilities for some of the samples listed in the said Annexure 

following the up-gradation and induction of more sophisticated 

equipment. These items are listed in Annexure I annexed with 

this Circular. 

3. Additionally, Revenue Laboratories have also acquired the 

facility for testing items provided in Annexure II of this 

Circular. 
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4. Field formations may therefore first ensure with their 

respective jurisdictional laboratories that the testing facilities 

for any particular items listed in the said Circulars are not 

available with them before forwarding such samples to outside 

Laboratory(s) listed therein. 

5. Principal Commissioners/Commissioners of Customs are 

requested to issue suitable Public notice to bring the same to 

notice of all concerned. 

5. Difficulty faced, if any, may be brought to the notice of the 

Board. 

Sl. 
No. 

Chapter No. Name of the Samples 

5 27 Steam Coal 

Solvent C-9 

C-9-C-11 Liquid Paraffins 

C-14-C-20 N Paraffins 

Petroleum Bitumen 60/70 

Diesel Oil 

Waksol 9-11 A Grade 

Thinner Off Spec 

Waste Oil/Sludge Oil/Sludge 
Water/Bilge Water/Stop Water/Furnace 

Oil 

 

From the perusal of all the 3 Circulars as reproduced above, it is found that 

the facility to test waste oil or furnace oil was made available only as per the 

circular dated 07.06.2009 prior to that the CRCL Vadodara or as the case may 

be CRCL Delhi, did not have the facility to test the waste oil/furnace oil. 

Admittedly in the present case, the tests of goods in question were done prior 

to the issue of Circular No. 15/2009-Cus. Accordingly, the testing done by 

CRCL Vadodara/Delhi cannot be said to be the correct test as these 

Laboratories did not have the facilities for testing waste oil/furnace oil. It is a 

settled law that the Board Circulars are binding on the departmental officer as 

held by the Hon’ble Supreme Court in the case of M/s. Commr of C.Ex., Bolpur 

Vs. Ratan Melting & Wire Industries-2008 (231) ELT 22 (S.C). We find that 
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this Tribunal also dealing with the issue that whether the test report of 

laboratory which is not having the facility for testing product can be accepted 

or otherwise. In case of M/s. Asian Granito India (supra), this Tribunal dealing 

with the identical issue observed as under:  

 

“7. We also find merit in the submissions made by the Ld. 

Counsel for the Appellant that even otherwise, the test 

reports of Kandla Customs Lab do not test all parameters as 

required under IS: 8767-1978, i.e. the Specification for 

Precipitated and activated Calcium Carbonate for Paints, and 

the range of Oil Absorption and other parameters (including 

particle size) are not found in the present case at all. This IS: 

8767-1978 was referred to in the cases of 20 Microns (supra), 

Gulshan Polyols(supra) as well as in the case of Sakshi Makfin 

(supra) before concluding that identical product in question 

was classifiable under Chapter 25 and not under Chapter 28.” 

 

Similar view was expressed by this Tribunal in the case of M/s. Chem Plast 

vide order No. A/11151-11152/2023 dated 12.05.2023, wherein it was 

observed as under:  

“4. We find from the factual matrix that at the relevant time 

Kandla port CRCL laboratory, was not having requisite test 

facility, even as per the case laws cited as well as the CBEC 

Circular. Further, once a report was received by the party and 

it sought re-test within reasonable time and simultaneously or 

even before the test report did test at the private lab same 

should have been accepted. We also find that the impugned 

order of the Commissioner (Appeals) gives no reasons as to why 

the department could not agree with the request of re-test.  

 

5. In view of the facts, we find that the test report as submitted 

by the party is required to be accepted. Accordingly, we accept 

the same and classification as claimed by the party on that 

basis. The appeal is therefore allowed. The appeal filed by the 

CHA is also accordingly allowed.” 

 

This Tribunal in the case of M/s. Manikya Creations Pvt Ltd-2019 (365) ELT 

130 (Tri-All.) on the identical issue passed the following order:  

“6. Being aggrieved, Revenue has filed the appeal on the 

ground that CRCL is fully equipped to test the goods. On the 

other hand, the appellant has referred to Circular No. 43/2017-

Customs, dated 16-11-2017, clarifying - that CRCL has 
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shortlisted the items whose samples cannot be tested in their 

Laboratories at present and also identified the Lab, where such 

samples could be tested. Natural Calcite Powder is one of the 

specified product which CRCL Lab is unable to test. 

7. The above fact demolishes the Revenue’s case. As such, 

we find no merits in the Revenue’s stand. Their appeal is 

accordingly rejected.” 

 

Following the above decision of M/s. Manikya Creations Pvt Ltd, the Mumbai 

Bench of the CESTAT in the case of 20 Microns Ltd also expressed the same 

view as under: 

“5. The contention of the appellant that ‘oil absorption value’ 

and ‘particle size’ are both critical in determining classification 

cannot be lost sight of. The test report does not refer to 

‘particle size’ and it has been officially admitted that the 

chemical facilities of the department is deficient in capacity to 

carry out that test. As the test result is faulty, we apply the 

principle laid down in re Gulshan Polyols Ltd. and re Shakshi 

Makfin Pvt. Ltd. and the decision of the Tribunal in 

Commissioner of Customs, Central Excise and Service Tax v. 

Manikya Creations Pvt. Ltd. [2019 (365) E.L.T. 130 (Tri.-All.)] 

that : 

‘6. Being aggrieved, Revenue has filed the appeal on the 

ground that CRCL is fully equipped to test the goods. On the 

other hand, the appellant has referred to Circular No. 43/2017-

Customs, dated 16-11-2017, clarifying - that CRCL has 

shortlisted the items whose samples cannot be tested in their 

Laboratories at present and also identified the Lab, where such 

samples could be tested. Natural Calcite Powder is one of the 

specified product which CRCL Lab is unable to test.’ 

 

In view of above undisputed fact that during the relevant time as per Board 

Circular and also on the basis of the judgment cited above the CRCL Vadodara 

or as the case may be CRCL Delhi being not equipped with the facility to test 

waste oil/furnace oil the test report of the said laboratories cannot be 

accepted.  

 

file:///C:/Program%20Files%20(x86)/GST-ExCus/__730034
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As regard the submission of the learned Counsel that the department violating 

the direction of the Hon’ble High Court did not release the goods despite 

specific direction by the Hon’ble Court, we prima facie find force in the 

submission, in this regard the relevant order of High Court is reproduced 

below:  

“Heard learned Counsels for the parties. 
 

The direction contained in para 5 of the order dated 

17.09.2018 passed in Special civil Application No. 13267 of 

2018 is not complied with and a categorical statement is 

made by the learned Counsel for the petitioners that the 

petitioners have furnished full bank guarantee towards 

security amount of Rs. 9 lakhs for releasing the goods 

provisionally and the very paragraph further directs that upon 

fulfillment of the above condition, the respondents shall 

release the seized goods upon furnishing bank guarantee 

within 7 days from the date of order and that direction was 

not complied with and ultimately the above directions were 

subject to adjudication of notice dated 13.04.2018 also 

subject to outcome of the sample testing report by CRCL, New 

Delhi. 

 

 Report received from CRCL, New Delhi by the authority 

cannot be a ground for not releasing the goods provisionally 

and same is subject matter of the petition. 

 

 If the goods are not released, as directed in order dated 

17.09.2018, the Assistant Commissioner, custom House, 

Hazira, Surat shall remain personally present in the court on 

the next date of hearing.” 

 

As per above order of the Hon’ble High Court, the department vide letter dated 

31.10.2018 requested the appellant to take charge of their goods the said 

letter is reproduced below: 
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From the above, it is a submission of the counsel that despite accepting the 

High Court order, the department has not released the goods so far, therefore 

he also request direction to department for release of the goods immediately. 

We find that since the goods were supposed to be released as per the High 

Court order, the act of department is clearly the non-compliance with the High 

Court order  for which if any action to be taken it is by the High Court. 

Therefore, even after prima facie finding that the goods were supposed to be 

released this Tribunal can not give any direction in this regard with reference 

to the Hon’ble High Court order dated 26.10.2018. However, since in the 



14 

  C/10148/2021,C/10019/2022-DB 

 

present case we are deciding the matter on merit, the appellant is otherwise 

entitled for release of the goods. 

 

As per our above discussion and finding, we are of the view that since the test 

report of CRCL Vadodara/Delhi cannot be accepted the declaration made by 

the appellant in respect of nature of goods, classification and also valuation 

are found to be absolutely correct.  

 

5.      Accordingly the impugned orders are set aside. Appeals are allowed with 

consequential relief. 

 

 

(Pronounced in the open Court on 08.11.2023) 
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