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RAMESH NAIR 

 
The issue involved is that whether the remuneration paid by a 

Company to the managing director and whole time Executive director is 

liable for Service Tax or otherwise. Both sides have submitted that this 

tribunal in the identical case of Supreme Treaves P Ltd Vs. CCE, Daman vide 

order No. A/11891-11892/2021 dated 24.05.2021 remanded the matter to 

the adjudication authority for afresh de-novo order, after recording certain 

observations. They have submitted that the matter may be remanded on the 

same line for passing afresh order. 

2. Considering the submission made by both the sides. We find that on 

the identical issue the matter was remanded to the adjudicating authority by 

passing the following order: 

 

 “4.     We have carefully considered the submissions made by both the 
sides and perused the records. We find that the Learned Commissioner 
despite the submission of the appellants that the remuneration paid by 
the appellants to the managing director and the executive director of the 
company was shown as “Salary” and declared in Form- 16 which is a 
income tax return for the salary income decided that the remuneration 
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paid is not a salary but directors remuneration. Therefore, the same is 
liable to service tax in the hands of the appellant. We find that though in 
the Income tax return the remuneration was declared as salary income 
but it is a self declaration. However, whether such income is a salary 
income or otherwise the same can be established on the basis of 
employment conditions for employment of directors as company’s 
employees. In the entire proceedings the appellant have not produced the 
appointment order of the directors as employees containing the terms and 
conditions of the employment. On the basis of terms and conditions of the 
employment of directors as employees it can be ascertained whether the 
directors are employees or otherwise which is the root of the entire issue. 
Therefore, we are of the view that matter needs to be reconsidered taking 
into account not only the position of income tax but also on the basis of 
terms and conditions of the employment. We also find that the learned 
Authorized Representative has submitted the status of identical issue in 
case of M/S PCM CEMENT CONCRETE PVT LTD pending in the Hon’ble 
Supreme Court. The latest order by the Hon’ble Supreme Court is scanned 
below:  
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4.1    From the above status we find that the matter is coming up for final 
disposal. The Adjudicating Authority may take cognizance of Hon’ble 
Supreme Court judgment in the above case while passing a de-novo order 
depending on the facts of the case. All the other issues are kept open. 

5.     The appeals are allowed by way of remand to the adjudicating 
authority for passing a fresh de-novo order by following the principles of 
natural justice.”    

 

3. Since on the identical issue we have taken the stand as ordered above, 

this matter also needs to be remanded to the adjudicating authority. 

Accordingly, we set aside the impugned order and allow the appeal by way 

of remand to the adjudicating authority for passing afresh order, taking into 

consideration the observation made in the order referred above. All the 

issues are kept open. 
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