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RAMESH NAIR

The issue involved in the present case is denial of cenvat credit
of Rs 85,06,974/- allegedly for not following the procedure prescribed
under Rule 9A of Cenvat Credit Rules and not filing proper declaration
for availing the said credit and the transitional credit as prescribed
under Notification No. 25/03-CE (NT) dated 25.03.2003 and 4./03-

CE(NT) dated 30.04.2003.

2. Shri Hasit Dave, Learned Counsel appearing on behalf of the
appellant submits that this is the second round of appeal before this
Tribunal. In the first round this Tribunal had remanded the matter to
the Adjudicating Authority vide Order No. A/1900/ WZB/ AHD/2010
dated 19.11.2010. He submits that as per the tribunal remand order

legal issue has been settled and only remanded for actual verification
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of the stock of goods lying as on 01.04.2003. He submits that the
appellant had filed declaration as required and the Range
Superintendent has given his report. As per the report the proper
verification was conducted despite this the Adjudicating Authority
wanted to re- verify the entire records which is not possible after lapse
of long time. The report is conclusive and on that basis the
Adjudicating Authority should have decided the matter. He submits
that the identical issue has been considered by this tribunal in the
case of Commissioner of C.EX , Mumbai -III vs. Vandana Dyeing Pvt

Ltd. - 2017 (358) ELT 399 (Tri.Mum)

3. Shri J.A Patel learned Superintendent (AR) appearing on behalf

of the revenue reiterates the finding of the impugned order.

4, We have considered the submission made by both the sides and
perused the records. We find that in the earlier round of appeal before
this Tribunal, this Tribunal has passed order A/1900/WZB/AHD/2010
dated 19.11.2010 wherein the following observation was made.

“"7. Learned advocate appearing for the appellant submits that
the legal issues now stand decided by various decisions of the
Tribunal in respect of both the disputed points. He relies upon
following decisions of the Tribunal.

a)M/s Krishna Screen Art Vs. CCE AHD-2009 (233) ELT 395 (Tri-
Ahd)

b)M/s VV. Prints Vs. CCE Rajkot 2008 (232) ELT 807 (Tri-Ahd)
c)M/s Vaibhav & Co Vs CCE Coimbatore 2010 (252) ELT 542
(Tri-Chennai)

d) M/s Jaldharshan Textile Vs CCE Rajkot - 2009 (243) ELT 751
(Tri-Ahd)

e) M/s Elcon Fabrics Vs. CCE Rajkot 2007 (216) ELT 694 (Tri-
Ahmd.)
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8. The ratio of the above decisions is that as long as there
is no dispute about the stock of grey fabrics lying with the
assessee as on 31.3.03/1.4.03, the MODVAT Credit cannot be
denied to them, on the ground of non-filing of requisite
declaration or late filing of such declaration or non-filing of
intimation. It stand held that the purpose of filing requisite
declaration is to put the Revenue to notice in respect of such
stock and to enable them to verify the same. Similarly, the
above judgments have also held that whether the grey fabrics
are still in transit, but actually stand purchased and duty has
been paid by the assessee, credit is available in respect of such

inputs.

9. As legal issue has been decided in favour of the assessee
by above referred judgments of the Tribunal, we set aside the
impugned order and remand the matter to Commissioner for
actual verification of the stock of goods lying as on 14.03 as also

the stock in transit.

10. The impugned order is set aside and matter remanded to

Commissioner in above terms.”

From the above order it is absolutely clear that the legal issue has
been settled in the appellant’s case. The matter was remanded only for
actual verification of the stock. We find that the appellant have filed
declaration of stock to the department which was verified by the

Range Superintendent. The said report is scanned below:
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Tha Assistant commissioner
Central Excise, Div -1, -
Ahmedabad -1.

Sir,
Sub:  Transitional Provisions for Textile and T uiic Articr
Credit allowsd under Notification 35/2003 CE (NT
Dated 10.04.2003 a amended - reg

In this connection, it is to report that there is One Unit wich was
 availed credit of Rs. 20.00 lakhs and above. under the above Notificetion. "The details of
decleration filed by the party on 07.04.2004 for the stock lving 0 the rfactory As o
31.03.2004 is a8 under:
SI.No. Particulars of Stock Quantity Yadue

01.  Finishod stock us per RG1 Register

02.  Semifinished stock asper  CF 646674.00 1 41598450.63
Lot Rgister LG 2505275 |}

63. Grev Stock in Grey Depptt  CF ATH951.55 CANSIA03IST
' MMF 14476800 V1§35, 2¢

04. Gmystocf:inmit T OCF 44037300 13605848, 25
' Other Job CP 4334600 HESA 198,04

MMF  281000.00 341808000 -
03, Colour/Chemiica Stock e 4 e e e e 3008042.98

161399337.67

O the basis of this declaraiion the perty by mbor (05,30 08 BT

. ag transitional cradit on the declared vatue of f3.9,85,61,8)4- (10139685 7-3u0mas 3) A

' per the formula as per Notification No.35/03 dated 10/04/2004 and on the busis of the
party declaration dated 28.04.2004.
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- Purther it ig 1o roport that for verification of the d:b:lny ul

‘:ﬂ“"’“’f ‘wuhbe:by,b,,hnf orty, I have directedl the party to furnizh certuin detiils
s ﬂl'nuhod item 8 the M‘Y Lot No. rate und value otc. Accordingly
m&’n wise

#bmm worksheet: showing the particulars separately for all the

R -.‘

;mhm P ‘Mﬂ basis. D‘mng ths sorutiny of the booir 'md accottols
‘ Sledty the paty the Mlowing discropancics have besa noticed.

4

Vllﬂ bcltl'ed Actun] value Differsnce

decle : °:w declera a8 per worksheet @xcen)
A Tobllingmisake 4 15.93499 4,14,47,865 147,534

?B Overvaluation of blwbvd 4,4§$zoo 3,01,183 145,015
!" Fubricwof 11155 Mir '
1" @40/ PM instoad of-

. @ 27/~ P.M (Market rate) ik ;
73A Totelling mistake in value  -2,60,§1,603  2,48,33,603 12.19,000
i ofG'oy frbrs & ‘ )
4B Totalling mmistake in respect 16,64,268 16204416 13,252
[ &FCF for jobwork ‘3 o
4C "Overvalvation of Fenta/mgs 34,18,080 82,3382l 34,353
u&opt(ydoclmdpncopxﬂ'z'”_%'é';o —’L;‘",(;ao(/
Meter inltaid of per Kig _/" iy e m—
Total; difference mdnvd\» v 739,760
Trungitional value uipor formula 15,002,303
Duty @ 10% % Re. 1.50.250/-

On pointing out the g0 dcscf‘p'.a:se dia nury 'g,u e
mmememmmdmm&nglymedlhemz e 272 dar:d 0’"5;“(5’7

N \'Qum faathully A Q
1

Tk 3 } NN ¥/ \L
i - : A S Beag o 7 \
43 Excise, AR-II,
vt Diw =1, Ahwedabad-L
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As per the above report it can be seen that after proper verification
some discrepancy was found for Rs 1, 50,250/- which was reversed by
the appellant. As per the procedure the proper stock verification was
conducted by the Superintendent thereafter the Adjudicating Authority
seeking further verification of all the records is unwarranted. We are of
the view that the aforesaid verification report is conclusive one

therefore; no further material is required for establishing the stock
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lying in the factory of the appellant as on 31.03.2004. Therefore, we
are of the view that the Commissioner (Appeals) has gone beyond the

direction given by the Tribunal in the earlier order dated 19.11.2010.

5. In our view the appellant have complied with the procedure
prescribed for availing transitional credit in respect of the stock lying
as on 31.03.2004. Therefore, there is no reason to deny the Cenvat

Credit.

6. Accordingly we set aside the impugned order and allow the

appeal with consequential relief, if any, in accordance with law.

(Pronounced in the open court on 18.11.2021)

(Ramesh Nair)
Member (Judicial)

(P.Anjani Kumar M)
Member (Technical)

Geeta



