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The issue involved is that whether the appellant’s refund claim of excise
duty paid on goods which were eligible for exemption Notification No. 108/95-
CE dated 28.08.1995 is time barred or otherwise. As per the facts of the
case, the appellants have paid the duty under the cover of invoice dated
30.06.2016. Subsequently, they realised that the goods supplied is eligible
for exemption under Notification No. 108/95-CE dated 28.08.1995, and
accordingly, they filed the refund claim on 18.09.2017. The case of the
department is that the refund claim is time bar in terms of Section 11B as the
same was filed after stipulated time period of one year from the relevant
date.
2. None appeared on behalf of the appellant despite several opportunities
given for hearing, therefore, the appeal is taken up for disposal.
3. Shri Rajesh Parekh, Learned Superintendent (Authorized

Representative) appearing for the Revenue reiterates the findings of the
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impugned order. He also filed a compilation of notification and case law vide
letter dated 24.11.2021 which is taken on record and considered.

4, After careful consideration of submission made by Learned AR and
perusal the records, I find that the stand of the appellant is that the duty
which was paid not actually payable in terms of Notification 108/95-CE
therefore, the amount paid is not duty but deposit accordingly, the time limit
as provided under Section 11B would not apply. The appellant have relied
upon various judgements of Hon’ble High Courts.

5. I find that there is no dispute that at the time of clearance of the goods,
the appellant have paid the excise duty subsequently, they realize that duty
was not payable in terms of Notification No. 108/05-CE however, the nature
of duty so paid would not change and as per my view it is the duty only which
was paid by the appellant and when it is so then the limitation provided under
Section 11B would clearly apply. As the fact reveals that the refund claim
was filed beyond one year from the relevant date, the same is time bar.

6. As regard the various High Court judgments cited by the appellant, I
find that this Tribunal being creature under the statute is governed by the
same statute wherein statutory time limit has been provided under Section
11(B), therefore, the statutory time limit provided by the act cannot be
ignored. Their Lordships in the various High Courts have inherent power to
relax the time limit but this Tribunal has no power to do the same. Therefore,
the refund being clearly time bar, was rightly rejected by the lower

authorities. Accordingly, the impugned order is upheld. Appeal is dismissed.

(Dictated and Pronounced in the open court)

(RAMESH NAIR)
MEMBER (JUDICIAL)

Neha



