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The brief facts of the case is that during the period Feb-March’2014,
the appellant’s records were availed wherein an objection was confirmed
vide MCM held on 28.05.2014 and consequent Audit Report No. 42 dated
NIL.7.2014. The appellant due to the audit objection reversed the amount of
Rs. 36,82.020/- and intimated the same vide their letter dated 28 Feb,
2015. Subsequently, when no action was taken by the department the
appellant filed a refund claim which was proposed to be rejected by issuing
a show cause notice. The said show cause notice was adjudicated vide
Order-In-Original dated 17.11.2016 whereby the refund was rejected under
Section 11B of the Central Excise Act, 1944. Being aggrieved by the said

Order-In-Original appeal filed before the Commissioner (Appeals) was
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dismissed vide impugned order dated 29.08.2018. Both the lower authorities
have rejected the claim. On the ground that since, the appellant have paid
the amount the same should be treated as final payment and in terms of
Section 11A (2) the case stand closed. Secondly, on the ground that after
payment by the appellant the assessment stood final, therefore, without
challenging the assessment by way of filing appeal refund is not
maintainable in the light of Hon’ble Supreme Court judgment in the case of
M/s. Priya Blue Industries Ltd-2004 (172) E.L.T 145 (S.C.) and M/s. Flock
India Pvt Ltd-2000 (120) E.L.T 285 (S.C.). Being aggrieved by the Order-In-

Appeal the appellant filed the present appeal.

2. Shri. Saurabh Dixit, Learned Counsel appearing on behalf of the
appellant submits that the payment made by the appellant is only on the
objection of audit party and the same was not agreed upon by the
appellant. The appellant also not paid any interest for the delayed payment
of Cenvat Credit, therefore, the appellant’s case is not covered under Section
11A (2) of Central Excise Act, 1944. In this position, the Revenue was
supposed to issue a show cause notice which they failed to do so. He further
submits that since the payment of the Cenvat Credit made by the appellant
was not finalised either by way show cause notice and adjudication thereof.
The said payment cannot be part of assessment. Moreover, in the case of
Central Excise there is no need to challenge the self assessment in case any
payment is made in excess and refund of the same is sought for. He placed

reliance on the following judgments:-

e M/s. Dujodwala Resins Terpenes Ltd.-2020(1) TMI 1095 (Tri-
Chandigarh)

e Cheslind Textiles Ltd. - 2007 (209) E.L.T. 99 (Tri.-Chennai)

e M/s. Novapan India Ltd. 1994 (73) E.L.T. 769 (S.C.).

e Sunder Steels Ltd.-2005 (181) E.L.T. 154 (S.C.)

e Thyssenkrupp Industries Pvt. Lid.-2014 (310) E.L.T. 317 (Tri-

mumbai).
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e Siddhant Chemicals-2014(307) ELT 44(All)
e Binjrajka Steel Tubes V/s. CCE, Hyderabad -1 2019(2) TMI 137 -
CESTAT HYDERABAD I0OCL 2019(2) TMI 563 - CESTAT AHMEDABAD

e Jayaswals Neco Ltd. 2007(8) S.T.R. 305(SC)

3. Shri. Dharmendra Kanjani, Learned Superintendent (AR) appearing on

behalf of the Revenue reiterates the finding of the impugned order.

4. I have carefully considered the submissions made by both the sides
and perused the records. As regard, the issue that whether the appellant’s
payment of Cenvat Credit is attained finality in terms of Section 11A (2), |
find firstly, the appellant have made the payment on the objection raised by
the audit party as per summary of the Audit Report No 42/14/15 dated

20.07.2014 the relevant audit para is extracted below:-
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4.1 The relevant audit para is at Serial No. 5 above, from the said part it
can be seen that there was no agreement by the appellant and in the column
of department conclusion is that the Jurisdiction  Assistant
Commissioner/Jurisdiction Range Officer was supposed to issue show cause
notice. As per this para, it is clear that the payment made by the appellant
was deemed to be provisional and not final to attract provision of Section
11A (2) of Central Excise Act, 1944. Moreover, the appellant intimated the

payment vide their letter dated 28 February, 2015 which is reproduced

below:-
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4.2 From the above letter of the appellant also it is clear that the appellant
have made the payment with reference to the audit objection, however, in
the said letter it is not mentioned that the case be settled and show cause
notice be waived in terms of Section 11A (2) of Central Excise Act, 1944. In
view of the above undisputed fact it is clear that the payment of Cenvat
Credit made by the appellant is only due to objection by the audit party and
same was not agreed upon by the appellant, therefore, the Revenue’s
contention is that the said payment attained finality in terms of 11A (2) of

Central Excise Act, 1944 is absolutely incorrect and illegal.

4.3 As regard, the issue that whether the appellant is required to file
appeal with reference to the audit objection and payment made by them.
Both the lower authorities have contended that appeal ought to have been
filed on the basis of the Hon’ble Supreme Court in the case of Priya Blue
Industries Ltd. and Flocks India Pvt Ltd. | am of the view that firstly, the
payment made by the appellant was not the final payment hence, the same
cannot be a part of the assessment. Secondly, there is no assessment by the
department which needs to be challenged. As per the audit proceeding as
referred above the department was supposed to issue show cause notice
which it failed to do so, therefore, there is no occasion and reason for
appellant to file appeal before the Commissioner (Appeals). The only remedy
is to claim the refund of such payment made as per the objection raised by
the audit. As regard, the judgment relied upon by the appellant it is settled
that unless and until the payment along with interest is made by the
assessee and the same is intimated specifically in writing to the department,
the case cannot be closed under Section11A (2) of Central Excise Act, 1944.
As regard, the judgments cited by the Learned Authorized Representative, |
find that all the judgments are on the fact that after payment of the dues by
the assessee, the department has issued the show cause notice and
assessee has taken a stand that their case should be settled under Section
11A (2) of {old Section 11A (2B)} of Central Excise Act, 1944. In those

judgments it is the assessee who proposed to opt for closer of the case on
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the basis of payment made by them. Whereas in the present case the
appellant has neither proposed nor opted for waiver of show cause notice in
respect of the payment made by them under Section 11A (2) of Central
Excise Act, 1944. Therefore, the facts of the case cited by the Learned

Authorized Representative are different from the fact of the present case.

5. As per my above discussion and findings, | am of the clear view the
reasons for which the refund claim rejected by both the authorities are not
tenable. Accordingly, the appellant’'s refund needs to be processed in

accordance with law, keeping the above observation into consideration.

6. Accordingly, the impugned order is set aside, the appeal is allowed in

the above terms.

(Pronounced in the open court on 15.12.2021)

(RAMESH NAIR)
MEMBER (JUDICIAL)

Prachi



