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RAMESH NAIR  

 The issue involved in the present case is that whether the appellant is 

entitled for Cenvat Credit in respect of additional power plant of 20MW set 

up in the existing factory. The case of the department is that since it is the 

setting up of new plant, it is not included in the inclusion clause. Therefore, 

the credit is not admissible in terms of Rule 2(l) of Cenvat Credit Rules, 

2004.  

2. Shri Sudhanshu Bissa, learned counsel appearing on behalf of the 

appellant submits that on the identical issue related to the expansion of the 

power plant in the factory of the appellant, this Tribunal has taken a decision 

vide order no. A/12916/2017 dated 10.10.2017 wherein it was held that 

setting up of new power plant in the existing factory is nothing but 

modernizing of the factory. Accordingly the Cenvat Credit is admissible. 
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3. Shri D. Kanjani, leanrned Superintendent (Authorised Representative) 

appearing on behalf of the revenue reiterates the findings of the impugned 

order. 

4. We have carefully considered the submission made by both the sides 

and perused the records. We find that in view of this Tribunal’s order no. 

A/12916/2017 dated 10.10.2017, the issue is no longer res integra. We are 

also of the view that even if the new power plant is set up in the existing 

factory where already one power plant is existing, it will not amount to new 

setting up of factory but it will be covered under the modernizing of the 

existing factory which is specifically covered under the inclusion clause of the 

definition of input services. Accordingly, the credit is admissible. The 

Tribunal’s order dated 10.10.2017 in the appellant’s own case in the same 

set of facts is reproduced below: 

“6. I find that the both the lower authorities have mis-directed  their 
findings in the facts and circumstances of this case. There is no dispute  

that the Appellant had existing 40 MW captive power plant, but erected 20 
MW captive power plant to enhance the capacity of power production for 
captive use. In my view, this would fall under the category of 

modernization of the factory as there is no dispute that the new power 
plant of 20 MW is within the factory premises of the Appellant who is a 

manufacturer  of excisable goods. I find that the ratio of the Tribunal’s 
decision in the case of Mahindra & Mahindra Ltd. would squarely apply in 
this case in favour of the Appellant herein.  

 
7. In view of foregoing, the impugned order is set aside and the Appeal is 

allowed.” 

 

5. We follow the ratio of the judgment taken by the Tribunal in the 

aforesaid order. Accordingly, appellants are entitled for Cenvat Credit. 

Hence, the impugned order is set aside and appeal is allowed.  

                (Dictated and pronounced the open court.) 
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