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This appeal has been filed by M/s Nirmal Construction Company against 

demand of Service Tax, interest and imposition of penalty under Section 78 

of the Finance Act, 1994 and also under Section 77 of the Finance Act 1944. 

2. Learned Counsel for the appellant pointed out that the demand of 

Service Tax was raised under four different contracts.  The list of the Four 

different contract is as under:-  

Sr. 

No 

Work Order No. i.e. 

Contract/agreement 

Date Name of services  

provided 

Period Amount 

1 W.O.No.Ank/MM/P 

4/014/2003-04 

 

19.09.03 Cleaning services 

such as up-

keeping/environmen

tal services 

July 

05 to 

March 

06 

2323546/- 

2 W.O.No.Ank/MM/P 

4/015/2004-05 

15.06.05 Clearing services as 

such Grass, Bush, 

Jungle cutting at 

Area-III of ONGC 

Ank. And regular 

maintenance as 

tender documents 

Aug. 

05 to 

March 

06 

2023346/- 

3 W.O.No.Ank/Asset/ 

CPF/OPS/76/Work 

Order/2005-06 

16.09.05 Cleaning of LPG 

Condenser 

Oct 05 50000/- 
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4 W.O.No.Ank/Asset/ 

CPF/OPS/21/Filters 

/2005-06 

 

22.06.05 Maintenance of sand 

and activated carbon 

filter of ETP at CPF 

Gandhar 

Oct. 

05 

141000/- 

   Total  45,37,892

/- 

 

2.1 Learned Counsel pointed out that they are not contesting the demand 

of Service Tax on Serial No. 3 & 4 on merits, however, they are contesting the 

said demands on the issue of limitation. As far as Serial No. 1 of the above 

table is concerned the contract dated 19.09.2003, required the appellant to 

do the following activity:-  
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2.3 Learned Counsel pointed out that the demand has been made under the 

head of Cleaning Services are defined under Section 65 (24b) of the Finance 

Act, 1994  which reads as under: 

“25.1-1 Section 65(24b) of the Act defines 'cleaning activity as follows: 
 
(246) "cleaning activity" means cleaning, including specialised cleaning 

services such as disinfecting, exterminating or sterilising of objects or 
premises, of- 

 
(i) Commercial or industrial buildings and premises thereof; or  
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(ii) Factory, plant or machinery, tank or reservoir of such commercial or 
industrial buildings and premises thereof, but does not include such services 

in relation to agriculture, horticulture, animal husbandry or dairying.” 
 

 

2.4 Learned Counsel pointed out that the entire activity in terms of  the 

above aforesaid contract take place in the residential colony and therefore no 

Service Tax can be levied as clarified by CBEC vide Letter F. No. B1/6/2005-

TRU, dated 27-7-2005 where in the para 9  reads as follows:- 

“9. Cleaning services 
9.1 Any service provided or to be provided to any person, by any 

other person, in relation to cleaning activity is taxable under sub-clause 
(zzzd) of section 65(105) of the Finance Act, 1994 "Cleaning activity 

has been defined under dause (24b) of section 65 of the Finance Act, 
1994 
 

9.2 Generally contracts/agreements are entered into for cleaning of 
commercial complexes such as multiplexes, shopping complexes, office 

complexes, industrial buildings etc. The contracts/agreements may be 
in writing or may be unwritten. The gross amount charged for such 
cleaning would be leviable to service tax. This taxable service includes,  

(i) Specialized cleaning services such as disinfecting and 
exterminating, sterilization of objects, etc. Such cleaning services 

would be taxable when performed for commercial or industrial buildings 
and their premises, factories, plant and machinery, tank or reservoir of 
such buildings; 

(ii) Disinfecting, exterminating insects, rodents and other pests 
and fumigation services in respect of specified premises would be liable 

to service tax. In respect of multi-storeyed commercial buildings, 
window cleaning is a specialized service Window cleaning services, 

including exterior window cleaning using swing stages would be liable 
to service tax; 
 

(iii) Floor cleaning and waxing, wall cleaning etc. performed on the 
premises of commercial or industrial buildings;  

(iv)Specialized cleaning services such as cleaning services for computer 
rooms, cleaning of machinery or plant. reservoirs and tanks of 
commercial or industrial buildings, furnace and chimney cleaning 

services and similar services. 
 

9.3 However, such cleaning services in relation to agriculture, 
horticulture, animal husbandry and dairying would be excluded from 
the purview of service tax further, such cleaning services in respect of 

non-commercial buildings and premises thereof would not be covered 
within the purview of service tax under this category.” 

 

 

2.5 Learned Counsel further pointed out that as per Serial No. 2 of the table in 

para 2 above is concerned the contract dated 15.06.05 described the service 

as follows:- 
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2.6 Learned Counsel pointed out that the activities relate to cutting of 

grass, trees and bushes and does not amount cleaning service and thus, the 

activity should be called horticulture and does not amount to cleaning service. 

He, however admitted that the premises in which the activity was being 
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undertaken are commercial and industrial premises where natural Gas is 

collected by ONGC. 

2.7 Learned Counsel further pointed out that though the appellant had not 

taken Service Tax registration and had not filed any returns but as soon as 

the issues was raised the appellant voluntarily admitted their liability in 

respect of  item 3 & 4 of  the above  table  in para 2 and paid duty. He further 

pointed out that in their response to summons they had clarified that the 

appellant had bonafide belief that no Service Tax is leviable on Serial No. 1 & 

2 of the above table as these services do not amount to cleaning services as 

defined in Section 65 (24b) of the Finance Act, 1994. 

2.8 He further pointed out that the penalty under Section 78   has been 

imposed at double rate of the duty demand and therefore excessive. 

Moreover the penalty under Section 77 has wrongly been imposed.  

3. Learned Authorized Representative relies on the impugned order. He 

argued that the appellant had admitted the duty liability in case of item No. 

3 & 4 of the table in para 2 above and paid the Service Tax immediately. He 

pointed out that the appellant at the material time was not registered with 

Service Tax nor were filing any returns.  

3.1 Learned Authorized Representative argued that the activity under taken 

in Serial No. 2 of the above table in para 2 can by no stretch of imagination, 

be considered as horticulture. He pointed out that in para 6.1 of the impugned 

order, this fact has been clearly examined. He further argued that the 

residential colony would be covered by the terms premises appearing in the 

definition of cleaning service. He relied on the decision of Hon’ble High Court 

in case of COMMISSIONER OF CUS. & C.EX., HYDERABAD-III Vs. ITC LIMTED-

2013 (32) STR 288 (A.P.), to assert that credit of input service is permissible 

for maintenance of residential colony of ITC LIMITED. He argued that in terms 

of the said decision the residential colony should be considered as premises 

of the factory. He relied on the similar decision of Tribunal in the case of 

LAKSHMI VILAS BANK LTD. Vs. COMMISSIONER OF C. EX., TRICHY-2011 
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(21) STR 294 (Tri.-Chennai) and CCE, TRIUPATHI Vs. INDIA CEMANTS LTD-

2017 (3) GSTL 144 (Tri-Hyd).  

4. We have carefully considered the rival submissions.  As far as Serial 

No. 3 & 4 of the table in para 2 above are concerned the appellant are not 

contesting the same on merit.  

5. For Serial No. 1 of the table in para 2 above, it is seen that this scope 

of work as elaborated in para 2.1 above. It can be seen that the appellants 

were engaged in all kind of activities relating to up keep of the residential 

colony.  It involved cleaning of not only open spaces but also various facilities 

located within the residential colony. In the terms premises appearing in the 

definition of the cleaning activity under Section 65 (24b), the said Section 

reads as under:- 

“25.1-1 Section 65(24b) of the Act defines 'cleaning activity as follows: 
 
(246) "cleaning activity" means cleaning, including specialised cleaning 

services such as disinfecting, exterminating or sterilising of objects or 
premises, of- 

 
(i) Commercial or industrial buildings and premises thereof; or  
(ii) Factory, plant or machinery, tank or reservoir of such commercial or 

industrial buildings and premises thereof, but does not include such services 
in relation to agriculture, horticulture, animal husbandry or dairying.” 

 

5.1 It is seen that the terms premises in the definition of cleaning activity 

does not cover the premises of service recipients but it covers only the 

premises of “commercial or industrial building” or  “factory, plant or 

machinery, tank or reservoir” of such commercial or industrial building only.  

It is not as if all the premises on the service recipient would be covered in 

the definition. All the three decisions relied upon by Revenue relate to 

eligibility of Cenvat Credit. This definition of input services in the Cenvat 

Credit Rules is significantly differently worded and the decisions applicable to 

eligibility of input services as Cenvat Credit cannot be applied to levy of 

Service Tax on cleaning activity. The definition of input services is very vast 

and uses words like “in or in relation to “ and also has inclusive parts which 

covers services received at places other than the main office. Moreover the 
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CBEC Circular No. B1/6/2005-TRU, dated 27-7-2005 at www.cbec.gov.in   

has also clarified that such cleaning services in respect of non-commercial 

buildings and premises thereof would not be covered within the purview of 

Service Tax under this category. The residential Colony would therefore not 

be covered under the description ‘premises’ appearing in Section 65 (24b). 

In view of above the demand of Service tax in respect of Serial No. 1 of above 

table is set aside.  

6. The next issue relates to Serial No. 2 of table in para 9, it is seen that 

the said demand relates to cutting of trees, grass shrubs etc. and maintain it 

over a period of time in the Gas collection Centre of the service recipient 

namely ONGC. Learned Counsel has tried to argue that the said activity is not 

cleaning activity but is in the nature of horticulture  the Commissioner 

(Appeals) in para 6.1 and 6.2 has observed as follows:-  

 

“6.1 I find that meanings of horticulture are i) the study and 
practice of growing plants ii) the art of cultivating gardens and iii) 

cultivation of fruits, vegetables, flowers and ornamental plants. It 
means horticulture is all about related to growing and cultivation of 

plants/trees etc but not related to cutting and removal of all kind of 
unwanted grasses, bushes, trees, weeds, removal/uprooting the 
roots of wild growth and unwanted vegetation, removal of all debris 

and other unwanted materials including from storm water channel 
etc. Further, I find that appellant had contended that the services 

provided by them are not liable for service tax only because of these 
services were in the nature of horticulture which has fallen in the 

category of exclusion clause of definition of cleaning activity services 
in Finance Act 1994. 
 

6.2 In view of the above, I find that activities related to cutting and 
removal of all kind of unwanted grasses, bushes, trees, weeds. 

Removal /uprooting the roots of wild growth and unwanted 
vegetations. removal of all debris and other unwanted materials 
including from storm water channel etc in commercial/industrial 

premises of M/s ONGC Ltd, cannot be treated as horticulture and 
hence appellant unit is liable to pay service tax in respect of work 

order dated 15.06.2005.” 

 

7. We are in an agreement with the observations of Commissioner 

(Appeals) and find that the activity of the appellant cannot be treated as 

horticulture from the description given in above para. It is apparent that the 

activity undertaken by the appellant is in the nature of cleaning activity and 

therefore covered under the definition of this service as defined in Section 65 

http://www.cbec.gov.in/
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(24b) of the Finance Act, 1994, the demand of this ground is therefore 

upheld.  

 

7.1 It is seen that the appellants were not registered with the Service Tax 

department at the time when the case was booked against him. The appellant 

had immediately paid Service Tax on 2 of the 4 issues raised by authorities. 

Learned Counsel tried to argue that the appellant had bonafide belief that the 

services were not taxable. We find that as far as the activity at Serial No. 2  

of the table in para 2 above is concern there is absolutely no doubt that  the 

said activity amounted to provision of the cleaning services as defined in 

Section 65 (24b) of Finance Act, 1994 and there could not have been any 

bonafide doubt to in that regard. In view of above, we do not find any merit 

in the argument that the appellant, harboured a bonafide view.   

8. In view of above the demand on Serial No. 2, 3 & 4 of the table in para 

2 is upheld. The demand in Serial No. 1 of the above table is set aside. 

9. Penalty under Section 78 has been imposed amounting to double of the 

total duty confirm. We find that the said penalty is excessive needs to be 

revised to equivalent to the duty confirm and thus the penalty is revised to 

Rs. 2,25,803/- only under Section 78. The penalty under section 77 is upheld 

as the appellant had not taken registration or filed ST-3 return. 

10. The appeal is partly allowed in above terms.   

(Pronounced in the open court on 07.03.2022) 
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                                                                                MEMBER (JUDICIAL) 
                                                                            

 

 
 

(RAJU) 
MEMBER (TECHNICAL) 
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