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This appeal has been filed by M/s Mukesh Steel against order of
Commissioner (Appeals) upholding the order of Deputy Commissioner
prescribing the terms of Provisional release under Section 110A of the
Customs Act, 1962.

1.1 The facts of the case are that during the course of appellants
premises cold rolled stainless steel coils / circles were placed under
seizure by the Intelligence Officer, Directorate of Revenue Intelligence on
13.10.2020. During the investigation statement of Proprietor Shri
Mukesh Mittal of the appellant, M/s Mukesh Steel was recorded on
19.08.2020, 11.09.2020, 14.09.2020, 21.09.2020 and 29.09.2020. The
seizure memo records that the appellant had the undervaluation. Later
on statement of Shri Amil Mittal, uncle of Shri Mukesh Mittal was recorded
on 15.09.2020, 18.09.2020 and 30.09.2020. The seizure memo also
records that Shri Amit Mittal also admitted under valuation of the

consignment. The seizure memo records as under:-
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‘ c - - Dated: 13 1022020
_ ' Seziure Memo
An intelligence was developed hqy Some importers are i
Cold Rolled Circles/Coils from China by the way of routing throy
order to cvade Customs Duty and C.fVD by availj g the benefit of Preferential Trea
Agreement and they are ajso Suppressing actual inyoie value. It was foung that one of hy
_v:'l-mporler'M/s Mukesh Steel (IEC No, 05I30878|8). 65, | vi¥] frae
",'(V;zir[’)"f',m“’i had routed Stainlc;_s Steel Cold Rolled Circles/Coils
*Indonesia and mis-slalec'i/S_uppresscd the actual valye before Customs, *

porting Stainless Steel
gh Malaysia, Indenesia’in

20ils through Malaysia,

© 2, Accordingly, office premises of M/ Mukesh Steel were searched on 11,02.2020
During searches documents and clectronic devices we ietory

' ; : | re resumed and goods lying at factory
cum office premises were detained vide panchn

ama  dated | 1.02.2020, for further
investigation. The details of goods are as below: ’
Table-A
SN,  Good oty. —Iz_?nnmd (in kes) | Domestically pros Procured(in Kgs) |
| S.S.CIRCLE (121-140) 136.87 | Kgs. 0 136.47
A $.5. CIRCLE (7219) 300.00 | Kgs. 0 300.00
3 5.8 BABY COIL 182000 [Kes [ o 182000
'4 $.S. SHEET 285170 | Kgs, 0 T
§ | SSCOISHEET (120-135) | 345250 | g, D
6 SS.SHEET (7219) 466220 | Kgs g 4662.20
1 $S.CIRCLE (106-120) 5669.09 | Kes. 0 5669.09
B_| SS.COIL (IMPORT)(90-100) | 675030 | Kgs, 0 6750.30
9 | SSCOILSHEET (100-110) | 2939020 Kgs. 0 29390.20
0 | SSCOIL/SHEET (7219) | 37127200 Kgs. 0 wmw
I SS.CIRCLE (95-110) SIM295 | Kes 27588.95 26154
b |12 | SSCOILISS SHEET(110-120) | 90703.05 Kes | 90703.95
’ 13 $.8.COIL (80-90) 9397563 | Kgs. 42266.63 ©S109
L | SS.COIL (Jom) 119004.00 | Kgs. 0 119004,
e | 44973139 | Kes 69855.58 37987581

3 Inthis regard, Stateme
fecorded op 19.08.2020,
admitted that since July 2
He stateq that his uncle
Trading ang looked after
on 15.09.2020, 18.09.202

the consignments of Cojl
Name M/g Mukesh Steel,

nt of Shri Mukesh Mitthl, Proprictor of M/s Mukesh Stee| was
11.09.2020, 14.09.2020, 21.09.2020 and 29.09.2020 wherein he
019 he had imported consignments by the way of undervaluation,
Shri Amit Mittal, proprietor of a firm namely M/s Mukesh Steel
their import. Further, statement of Shri Amit Mittal, was recorded
0 and 30.09.2020 wherein he also confirmed the undervaluation of
s imported from M/s MCH Steel Industry Co. Lid, China in the
M/s Mukesh Sicel Trading
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5, ' From the ledger of M/s Mukesh Siee] |

Stainless-Steel Circle mentioned in ¢colump imporied g Sr. No. 1] of Table-A .
impert made vide Bill of Entry No. 6224001 dateq 'i.nd mhl‘a;(c., }’Cl’!ﬂl‘n.s i
was purchased from M/s Choice Cargy Agencics Py, 14g whc; is b-.'lgi.C'l”Vgs o
coils and circles from Indonesia/Malaysia agLinSl Whom investig P
therefore on reagonable belief said

quantity is liab]e for confis
1962, o

M
or the year 2019.39 s found thay 27588.05 kgs of i

24.12.2019

an importer of
ation is under progress and
cation under Customs Act,

- " " per S.no. 14 of tablc-/\. above cirgle w:ighing 19004 Kgs were made from SS Coils .
prought from M/s Mukesh Stee| Trading for job work. Shri Ami Mittal, proprietor M/s
Mukesh Steel Trading admitted in his Statements that these §g Coils were imported and
purchased from M/s MCH Sieel Industry Co

LLtd. China by evading payment of customs
duty and therefore liable for confiscation unde Customs Act, 1962,

o §S Coil weighing 6750 Kgs mentioned at S.no, § of table A

M/s Dharm Impex, who is an importer of coj| from M/s MCH Steel

evading payment of customs duty and therefore liable for confise
1962.

above was procured from
Industry Co. Limited by
ation under Customs Act,

8. Therefore, from the foregoing paras, based u
value and Country of Origin(CO0) of the goads wa
forged Al Form which is a Preferential Cenrtificate of 0
preference-giving countries (member countrics of Al
Customs duty and CVD. The above goods mentioned in the imported column at Sr. No. I
and 13 and in the domestically procured column at Sr. No. 8,11and 4 of Table-A are liable

for confiscation under Scction 111(m) of the Customs Act, 1962 as for violation of
provision of Section 46 of the Customs Act, 1962.

pon reasonable belief i appears that the
s mis-declared by M/s Mukesh Steel and
rigin that is accepted as evidence of origin by
TA), were submitted in arder to evade

Table-B. b
Sr. No. Domestically

i of Table Goods Oty. Unit Imported (in kps) Procured(in
LR S.5.COIL (IMPORT)(90-100) 675030 | Kes. . 675030
2 ; 26154
il $.5.CIRCLE (95-110) 53742.95 | Kes. 2758895 615
4 13 S.5.COIL (80-90) e

93975.63 | Kgs. 12266.63

119004,

i $.5.COIL (JOB) 11900400 | Kes. R
% Accordingly, goods mentioned and summarized in Table-B detained vide detention

memo dated 11.02.2020 are hereby seized under provision of Section 110 of the Customs Act,
1962,

10.  The aforesaid goods mentioned in Table-B above detained 'under panchnamah dajc:
||:02.2020 shall remain in the custady of the person to whom detained goods were hande
over for safe custody.

e Nl

| nkci\n,i Dev)

g &e Officer

© {C" o = lmelllgenﬁp :
\/’\{H”"’w DRI, DelhiZonal Unit

Thereafter a corrigendum to the seizure memo was issued:
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Dated:  26.10.2020

Corrigendum to Seizure Memo dated 13.10.2020

In the Seizure Memo dated 13.10.2020 issued vide File No. DRI/DZU/23/ENQ-02/2020

by an Intelligence Officer, Directorate of Revenuc Intelligence, Delhi Zonal Unit, New Delhi
following amendment may be noted: .
a. ¢ Last line~in para 3 may now be read as = Further, statement of Shri Amit Mittal,
Proprietor. M/s Mukesh Steel Trading was recorded on 15.09.2020, 18.09.2020 and
30.09.2020 wherein he confirmed the underyaluation of the consignment of coils imported
from M/s MCH Steel Industry Co. Lid. China in lh\. name ol M/s Mukesh Steel and M/s
MukeshuSteel Trading.

b. In para 6 of the figure *19004™ may now be read as " 119004"
¢ Table-B occurred in para 8 shall be replaced as below:
Sr. Sr. No. of | [Goods T 'Wﬁaunnl“ii-)‘ — l'nT;r-nrl‘c;i‘ Domeslicnll}‘—
No. | Table-A (3) (Kus) (Kgs) procured (Kys)
(1 (2) L 1) (5 |
18 SS. ) 6750.30 |- 675030
Coil(Import)(90-
100) el .
:_ i 1SS, Circle(95-110) | 53742.95  [27588.95 | 26154.00
] 13 S.S. Cail(80-90) 1226663 m(,a 63 | =
4 14 §.5. Coil(Job) Tiona 00 ~ [rooa0
o, Para 9 shall be read as * Accordingly, goods of description and qlldlllll) mentioned in

column(3) &.(4) respectively, aof Table-T3, which were detained vide Detention Memo dated
11.02.2020 are hereby seized under Provision of Section 110 of Customs Act, 1962.

(Nakyl, l}cv)

Imclllgcncc Ofﬁch
DﬂT Dclhl Zonq) Uity

PRERTL
Lreent! iy l\)u-l\ Fantv

¥, e (s‘r- A
X \.L/ws Mukesh Steel (IEC No. 0513087818). C-43. Ground Flaor, 1ndsaT" reay

Wazirpur, Delhi : (i
2. M/s Mukesh Steel Trading (IEC No. 508066573), C-18/4. Industrinl Area, Wazirpur,
Delhi )

1.2 The appellant applied for provisional release of goods and vide order
dated 31.12.2020 the Deputy Commissioner informed the appellant the

terms of the provisional release provided by the Competent Authority as
follows:

" Further, it is to inform that said provisional release
under Section 110A of the Customs Act, 1962 is subject to
execution of Bond for full value with Bank Guarantee for 2.5
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times of the duty amount of duty i.e. Rs. 2065915 x 2.5 =
Rs. 5164787.50 (to cover fine and penalty on adjudication).”

These terms were challenged before Commissioner (Appeals) who

descripts the appeal. The appellants are before us.

2. Learned counsel for the appellants argued that the terms of the
release are very stringent. She pointed out that the said order relies on
the Circular No. 35/2017-Cus dated 16.08.2017. she pointed out that
the said circular never provided guidelines for bond and security deposit/
bank guarantee for provisional release of the goods. She pointed out that
para 2.3 of the Circular gives Competent Authority discretion to decide
the amount after recording the reasons in writing. She pointed out that
out of large quantity of goods which were detained on 11.02.2020 only
about 25% of the said quantity was placed under seizure on 13.10.2020.
75% of the goods remained detained for no reason for a period of almost

8 months.

2.1 She pointed out that majority of the goods were domestically
procured. She relied on the decision of Tribunal in case of Witteneia
Multitrading Pvt. Ltd. Vide Final Order No. 11130 of 2020 dated
16.07.2020 wherein the goods were released on furnishing a bond of
total value with bank guarantee of only 50% of the total duty involved.
She also relied on the decision of Delhi High Court in the case of Spirotech
Heat Exchangers Pvt. Ltd. reported at 2016 (341) ELT 110 (Del.)
wherein provisional release was allowed on condition of a bond equal to

100% of the value of goods and bank guarantee for 30% differential duty.

2.2 She further argued that the balance of convenience lies in favour of
the appellant s 75% of the stock was illegally detained for a period of 8
months as majority of goods were domestically procured. She relied on
the decision of Tribunal in case of Nathi Mal Rugan Mal vide Final Order
No. 86451 of 2021 dated 15.07.2021, wherein considering the
hardship faced by the appellant, the bank guarantee required was
reduced from 30 lakhs to Rs. 5 Lakhs on value of goods of approximately
65 lakhs.

2.3 She also relied on the decision of Hon’ble High Court of Bombay in
the case of Indosheel Mould Limited in W.P. No. 5593 of 2021.

3. Learned Authorized Representative pointed out that Circular No.
35 of 2017- Cus. Dated 16.08.2017 gives flexibility to the Competent

Authority to fix the conditions of provisional release. He also relied on
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the decision of Tribunal in case of S S Offshore Pvt. Ltd. reported at 2018
(364) ELT 932 (Tri. Mum.) in which case while the differential duty was
Rs. 3.62 Crores, the bank guarantee was set at Rs. 10 Crores in respect

of goods valued at Rs. 41.45 Crores.

3.1 He further submitted that in the instant case, the case were seized
vide seizure memo dated 13.10.2020 read with corrigendum dated
26.10.2020. The provisional release was ordered on 31.12.2020 under
Section 110A of the Customs Act. He pointed out that in cases where
provisional release is offered to the appellant, in terms of Section 110A
(2) second Proviso, the time limit for issue of Show Cause Notice within
six months does not apply. He further pointed out that the case is still
under investigation and Show Cause Notice can only be issued after

completion of investigation.
4, We have considered rival contentions.

5. This appeal is against an order fixing the terms of provisional
release of goods sought by the appellant. The value of goods is
Rs.1,91,91,322.23 and the approximate differential duty comes to
Rs.20,65,915/-. The competent authority has fixed the terms of
provisional release as a bond equal to goods and bank guarantee equal
to 2.5% times the duty amount. The competent authority has relied on
circular no. 35 of 2017-Cus dated 16.08.2017. Para 2 of the said

circular reads as follows:

2. While provisional release of seized imported goods
under Section 110A of the Customs Act, 1962 may normally
be considered by the competent adjudicating authority upon
a request made by the owner of the seized goods,
provisional release shall not be allowed in the following cases

(i) Goods prohibited under the Customs Act, 1962 or any
other Act for the time being in force;

(ii) Goods that do not fulfill the statutory compliance
requirements/obligations in terms of any Act, Rule,
Regulation or any other law for the time being in force;

(iii) Goods specified in or notified under Section 123 of
the Customs Act, 1962;

(iv) Where the competent authority, for reasons to be
recorded in writing believes that the provisional release may
not be in the public interest.

2.1 Seized imported goods shall be released provisionally
by the competent authority upon request of the owner of the
seized goods, subject to executing a Bond for the full
value/estimated value of the seized goods.
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2.2 Further, in addition to the Bond mentioned at Para 2.1
above, the competent authority shall take a Bank Guarantee
or Security Deposit to cover the following:

i. the entire amount of duty/differential duty leviable on the
seized goods being provisionally released;

ii. amount of fine that may be levied in lieu of confiscation
under Section 125 of the Customs Act, 1962 at the time of
adjudication of the case. While securing the same, the
competent authority shall take into account the nature of the
seized goods, the duty and charges payable on the said
goods, their market price and the estimated margin of profit;

iii. amount of penalties that may be levied under the
Customs Act, 1962, as applicable, at the time of adjudication
of the case.

2.3 Depending on the specific nature of a case, the
competent authority may, for reasons to be recorded in
writing, increase or decrease the amount of security deposit
as indicated above.

6. It is apparent that in terms of clause i, ii and iii of para 2.2. of the
said Circular, the Bank Guarantee should include the differential duty, the
amount of fine that may be levied in lieu of confiscation under Section
125 of the Customs Act, 1962 and the amount of penalties that may be
levied under Customs Act, 1962. The said Circular gives discretion to the
Competent Authority to increase or decrease the amount of security
deposit depending on facts of the case. In the instant case the Competent
Authority has fixed the security amount as 2.5 times the duty amount.
From the defense presented by the appellant, it has not been denied that
the goods seized were imported goods. The grounds of appeal do not
contest the quantification of duty on merits as there is no specific
arguments in the appeal memorandum or in the written submissions filed

by the appellant except some general statements.

7. The next issue raised by the appellant relates to the fact that though
the seizure was made on 13.10.2022, no notice has been issued till date.
The appellant has relied on the decision of Hon’ble High Court of Bombay
in Writ Petition No. 5593 of 2021 in case of Indosheel Mould Ltd. to
assert that in such cases the seizure itself should be vacated. We find
that the seizure was made on 13.10.2020 and the said seizure order is
not subject matter of challenged in the present proceedings. The entire
appeal of the appellant before the lower authorities as well as Tribunal is
only for the relaxation in the terms of Provisional release, there has not

been any challenge to seizure before lower authorities.

8. Now coming to the quantum of security fixed by the lower

authorities, we find that in the instant case, the goods were cleared from
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the Customs area and were lying in the premises of the appellant. Part
of the goods were further processed. Moreover, from the entire quantity
detained by the Revenue, 75% of the same was found to be of Indian
Origin and for the rest the Revenue is yet to issue the Show Cause Notice.
In this background, we find that the amount of security of 2.5 times the
differential duty is excessive, the same is reduced to the amount equal to
differential duty quantified in the order. The bond amount will continue
to remain equal to the value of the goods. Appeal is partly allowed in

above terms.

(Pronounced in the open court on 31.03.2022)

(RAMESH NAIR)
MEMBER (JUDICIAL)

(RAJU)

MEMBER (TECHNICAL)
Neha



