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Brief facts of the case are that the appellant M/s Bombay
Minerals Ltd. is engaged in the mining of Bauxite from the mines.
After the process of mining the mined bauxite is segregated into
Low Grade (LG) Bauxite and High Grade (HG) Bauxite at the mines
itself. The appellant directly sells Low Grade Bauxite from the
mines itself without bringing the same to their factory whereas
High Grade bauxite is sent to the factory for calcination. High
Grade Bauxite is then cleared from the factory on payment of duty.
The appellant has availed cenvat credit on various common input

service such as Insurance Service, Telephone Service, Audit
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Charges etc. These services are used for mining as well as
manufacturing process carried at factory. Accordingly, SCN dated
29.03.2011 was issued to the appellant for the period March 2006
to March 2010, alleging that the Low Grade Bauxite is an exempted
product under Notification No. 4/2006-CE. Since the appellant had
availed cenvat credit in respect of common input service which are
used for both dutiable and exempted product the appellant is
required to pay an amount @ 10%/ 5% of the value of exempted
goods in terms of Rules 6(3) of Cenvat Credit Rules, 2004 for the
period 2005-2006 onwards. Similar SCNs were issue for the
subsequent periods. The adjudicating authority i.e. Commissioner
vide various orders confirmed the demand along with interest and
penalty. Aggrieved by the said orders, the appellant filed different
appeals. The department has also filed two separate appeals with

respect to reduce penalty. The details of all the appeals are given

as under:-
S. Appeal NO. Period Amount Penalty Appeal filed by
No.
1 E/10266/2014- Mar. 06 to 11,39,22,977/- | 11,39,22,977/- | Assesse
Ex(DB) Mar 10
2 /2014-Ex(DB) Apr. 10 to 20,788/- 20,788/- Assesse
Mar 11
3 /2014-Ex(DB) Oct. 12 to 1,72,96,840/- | 5,00,000/- Assesse
Mar 13
4 /2014-Ex(DB) Oct. 12 to 0 - Revenue
Mar 13 appeal
5 /2014-Ex(DB) Apr. 13 to 64,77,619/- 5,00,000/- Assesse
Sept. 13
6 /2014-Ex(DB) Apr. 13 to 0 - Revenue
Sept. 13 appeal
7 /2014-Ex(DB) Oct13to 1,99,44,969/- | 40,00,000/- Assesse
Mar 14
Total 15,76,63,193/- | 11,89,43,765/-

2. Sh. S. S. Gupta, Ld. CA appearing on behalf of the assesse

submits that it is admitted in para 2 of SCN that the appellant
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segregated Low Grade Bauxite and same is sold from the mining
area to the buyers. The Low Grade Bauxite is not transferred to
the factory, therefore, no process is carried out on the Low Grade
Bauxite. Hence, the same is not an excisable goods. He relies
upon the following judgments wherein it has been held that
process of mining is not a manufacture of goods, therefore, the

said goods are not excisable.

e CCE vs Steel Authority of India Ltd. 2003 (154) ELT 65 (Tri. Kol)

e Hyderabad Industries Ltd 195 (78) ELT 641 (SC)

e Mineral and Metals Trading Corp. of India 1983 (13) ELT 1542
(SC)

e Wolkem India Ltd. 1997 (92) ELT 219 (Tri.)

3. He further submits that Rule 6 of Cenvat Credit Rules 2004
does not apply for non-excisable goods. As per definition of
exempted goods given in Rule 2(d) of Cenvat Credit Rules, 2004,
the exempted goods are only those goods which are excisable
goods. Since Low Grade Bauxite is not an excisable goods it cannot
considered as exempted goods also. Hence, provisions of Rule 6
does not apply. Consequently, the demand of 10% of the value of
Low Grade bauxite is not legal and correct. For this proposition,

he relies upon the following judgments:

e Sahni Strips & Wires (P) Ltd. 2012 9283) ELT 418 (Tri. Del.)
e SCI India Ltd. 2008 (221) ELT 565 (Tri.)

e S D Fine Chem Ltd. 2012 (27) STR 106 (Tri.)

4. Without prejudice to the above submission, he further

submits that the assesse have availed credit on general insurance,
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telephone, audit fees etc., these service are commonly utilized at

the factory as well as at the mining area. Hon’ble Tribunal in the

case of Orion Appliances Ltd. 2010 (19) STR 205 (Tri. Amd.) with

regard to trading activity held that the appellant is only required

to reverse the credit availed in respect of trading activity. Similarly

in

this case also the assesse are only required to reverse the

proportioned amount of common credit which were utilized for

both the activities, namely, mining and also process carried out in

the factory.

5.

He also submits that even in respect of Rule 6 it has been

consistently held that only proportionate credit is required to be

reversed in the following judgments:

(a) Commissioner of Central Excise, Mumbai Vs. IVP Ltd,
2017 (349) ELT 18 (BOM)

(b) Shree Rama Multi Tech Ltd Vs. Union of India 2011
(267) ELT 153 (Guj)

6. As per the above judgments the same principal can be applied
for reversal of credit attributable to use of input services in mining
area. As per Ld. Commissioner finding in para 17 of the order that
subsequent reversal of credit does not amount to compliance of
provisions of rule 6(1). In the following judgment it has been
consistently held that subsequent reversal of credit is equivalent

to non-availment of the credit.

(a) Hello Minerals Water (P) Ltd Vs. Union of India 2004
(174) ELT 422 (All.)
(b) CCE V/s Ashim Dyecot Ltd 2008 (12) ARE 701 (Guj)
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(c) CCE Vadodara Vs. Ram Krishna Travels Pvt. Ltd, 2010
(17) STR 487 (Tri. Ahmd)

(d) Face Ceramics Pvt Ltd Vs. CCE., Rajkot 2010 (249) ELT
119 (Tri. Ahmd)

7. Ld. Commissioner also observed in para 21 of the order that
option under rule 6(3A) can be exercised only after intimating the
same to jurisdictional range officer. He submitted that even if the
subsequent intimation was not given, proportionate reversal of credit
shall be allowed. In this regard, he placed reliance on the following

judgments:

(a) Mercedez Benz India (P) Ltd V. Commissioner of C.EX.
Pune-1, 2015 (40) STR 381 (Tri. Mumbai)

(b) Sahyadri Starch & Industries Pvt. Ltd. Final Order -
A/85556/16/EBH

(c) Ciron Drugs & Pharma P. Ltd. 2016-TIOL-1415-CESTAT-
MUM

8. He further submits that the rule 6 was retrospectively amended
by Section 72 of Finance Act, 2010, according to which the provision
for proportionate reversal in respect of the common input credit was
brought. Therefore, the intention of the legislature was always that
even the proportionate credit attributed to non-excisable, exempted
goods is made no further demand can be raised. He submitted that
even for proportionate reversal of credit it should be confined to the
common credit like telephone, audit fees etc. While computing the
proportionate amount of reversal. The credit which has been
exclusively used in the factory for manufacture of high grade bauxite
which is cleared on payment of duty should not be considered while

computing the proportionate amount of credit. He submits that rule 6
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of Cenvat Credit Rules, 2004 was amended w.e.f. 1-4-2008 whereby
the reversal of credit on proportionate basis was introduced. At the
time of introduction of proportionate reversal under Rule 6(3), the
TRU Circular no. F. No. 334/1/2008-TRU New Delhi, dated
29t February, 2008 clarified that Rule 6 “is being amended to provide
the following options to a provider of output services, for providing
taxable as well as exempted services and opting not to maintain

separate accounts, namely:-

i Either reverse the credit attributable (to be worked out in a
manner prescribed in the rule) to the inputs and input services
used for providing exempted service, or

ii. pay 8% of value ( to be determined in accordance with section
67 of the Finance Act, 1994) of the exempted service.

0. He also placed reliance on the Hon’ble CESTAT order in the
case of IBM India Pvt Ltd vide No. 20300/2015 dated 11t February
2015 wherein it has been held that credit reversal is not required to
be made in case of input services which are used exclusively for
dutiable services. He further submits that Rule 6 was amended w.e.f
01-04-2016 to clearly provide that proportionate reversal of credit
shall be computed for common credit only. He referred to CBEC DOF
letter No. 334/8/2016-TRU dated 29-2-2016. He submits that right
from the beginning though the Rule has been amended from time to
time but the intention of the legislature was that if the proportionate
credit attributable to the exempted goods/ services made, no further
demand can be raised. In the present case the appellant have already
reversed the entire amount of the common credit and intimated the
same to the department from time to time. He relied upon the

judgment of Hon’ble Gujarat High Court in the case of Maan
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Pharmaceuticals 2011 (263) ELT 661 (Guj.) and Maize Products 2009
(234) ELT 431 (Guj.) wherein it was held that when entire credit is
reversed, the provision of rule 6 does not apply. The department’s
appeal to Supreme Court against order of High Court in the case of
Maize Product has been dismissed. He further submits that since
assessee have reversed the Cenvat Credit with interest in the case
wherever there has been delay in reversal of credit, the demand under
Rule 6 thatis 10%/ 5% of value of exempted goods does not sustain.
Consequently, the penalty under Rule 15 of Cenvat Credit Rules, read

with section 11AC of Central Excise Act, 1944 also not survive.

10. Shri. Sameer Chitkara, Ld. Additional Commissioner (AR)
appearing on behalf of the Revenue reiterates the findings of the
impugned order as regard appeal filed by the assessee. As regard the
Revenue’s appeal, he submits that since, the entire demand has been
confirmed invoking extended period. The Ld. Commissioner ought to
have imposed penalty equal to the amount confirmed invoking section
11AC, therefore, Revenue’s appeal seeking increase in the penalty

equivalent to the demand confirmed deserve to be allowed.

11. We have considered the submissions made by both the sides
and perused the records. The case of the department is that since
the assesse has availed the cenvat credit in respect of common
input service used in the manufacture of Low Grade Bauxite which
is cleared without payment of duty and also for manufacture of
High Grade Bauxite which was cleared on payment of duty, the
appellant is required to pay 10%/5% of the value of the goods
cleared without payment of duty (exempted goods). From the

facts it is undisputed that the appellant have been reversing cenvat
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credit proportionate to the credit on input service used for
exempted goods along with interest, therefore, first the credit
though availed at the time of receipt of input service but after
reversal thereof along with interest the position is if credit was not
availed. Moreover this issue has been consistently considered in
various judgments wherein it was held that if the assesse reversed
the cenvat credit in respect of common input service used in the
manufacture of dutiable and exempted goods the demand equal to
10%/ 5% will not sustain. In the case of Mercedez Benz (India)
Pvt. Ltd. (supra) this Tribunal has, dealing with identical issue,

passed the following order:

“5. We have considered the submissions made by both
sides. From the facts and circumstances of the case and
arguments put forth by rivals, we find that the issue to be
decided by us is whether appellant is required to pay 5% of
total sale value of the goods traded by them in terms of Rule
6(3)(i) when the appellant paid the actual credit attributed
to the quantum trading sale in terms of Rule 6(3A) alongwith
interest following the option available under Rule 6(3)(ii).
Provisions for payment of 5% of the sale value of exempted
goods is provided as one of the option given in Rule 6(3) of
Cenvat credit Rules which is reproduced below :-

RULE 6. Obligation of a manufacturer or producer of final
products and a [provider of output service. - (1) The CENVAT
credit shall not be allowed on such quantity of [input used in
or in relation to the manufacture of exempted goods or for
provision of exempted services, or input service used in or in
relation to the manufacture of exempted goods and their
clearance upto the place of removal or for provision of
exempted services], except in the circumstances mentioned
in sub-rule (2) :

Provided that the CENVAT credit on inputs shall not be denied
to job worker referred to in rule 12AA of the Central Excise
Rules, 2002, on the ground that the said inputs are used in
the manufacture of goods cleared without payment of duty
under the provisions of that rule.



9|
Page E/10266,10267,11892,11953,1
2613,12788/2014 & E/10126/2016-DB-DB

Explanation 1. - For the purposes of this rule, exempted
goods or final products as defined in clauses (d) and (h) of
Rule 2 shall include non-excisable goods cleared for a
consideration from the factory.

Explanation 2. - Value of non-excisable goods for the
purposes of this rule, shall be the invoice value and where
such invoice value is not available, such value shall be
determined by using reasonable means consistent with the
principles of valuation contained in the Excise Act and the
rules made thereunder.

(2) Where a manufacturer or provider of output service
avails of CENVAT credit in respect of any inputs or input
services and manufactures such final products or provides
such output service which are chargeable to duty or tax as
well as exempted goods or services, then, the manufacturer
or provider of output service shall maintain separate
accounts for -

(a) the receipt, consumption and inventory of inputs used

(i) in or in relation to the manufacture of exempted
goods;

(ii)  in or in relation to the manufacture of dutiable final
products excluding exempted goods;

(iii) ~ for the provision of exempted services;

(iv)] for the provision of output services excluding
exempted services; and

(b)  the receipt and use of input services -

(i) in or in relation to the manufacture of exempted goods
and their clearance upto the place of removal;

(i) in or in relation to the manufacture of dutiable final
products, excluding exempted goods, and their clearance
upto the place of removal;

(iii)  for the provision of exempted services; and

(iv)] for the provision of output services excluding
exempted services,
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and shall take CENVAT credit only on inputs under sub-
clauses (ii) and (iv) of clause (a) and input services under sub-
clauses (ii) and (iv) of clause (b).

(3) Notwithstanding anything contained in sub-rules (1)
and (2), the manufacturer of goods or the provider of output
service, opting not to maintain separate accounts, shall
follow [any one] of the following options, as applicable to
him, namely :-

(i) pay an amount equal to five percent of value of the
exempted goods and exempted services; or

(i) pay an amount as determined under sub-rule (3A); or

(iii)  maintain separate accounts for the receipt,
consumption and inventory of inputs as provided for in clause
(a) of sub-rule (2), take CENVAT credit only on inputs under
sub-clauses (ii) and (iv) of said clause (a) and pay an amount
as determined under sub-rule (3A) in respect of input
services. The provisions of sub-clauses (i) and (ii) of clause (b)
and sub-clauses (i) and (ii) of clause (c) of sub-rule (3A) shall
not apply for such payment :

Provided that if any duty of excise is paid on the exempted
goods, the same shall be reduced from the amount payable
under clause (i) :

Provided further that if any part of the value of a taxable
service has been exempted on the condition that no CENVAT
credit of inputs and input services, used for providing such
taxable service, shall be taken then the amount specified in
clause (i) shall be [six per cent.] of the value so exempted.

Provided also that in case of transportation of goods or
passengers by rail the amount required to be paid under
clause (i) shall be an amount equal to 2 per cent. of value of
the exempted services.

Explanation I. - If the manufacturer of goods or the provider
of output service, avails any of the option under this sub-rule,
he shall exercise such option for all exempted goods
manufactured by him or, as the case may be, all exempted
services provided by him, and such option shall not be
withdrawn during the remaining part of the financial year.

Ld. Adjudicating Authority demanded 5% of the total sale of
the trading turnover of goods on the ground that option
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provided under Rule 6(3)(i) is applicable on the ground that
claim of the appellant on the option provided under Rule
6(3)(ii) is not available for the reason that appellant has not
complied with condition provided under sub Rule (3A) of Rule
6 which provides that manufacturers of the goods shall
follow certain procedure and conditions as provided under
sub-rule (3A)(a)(i) to (iv) inasmuch as the appellant have not
given said information in writing to the Jurisdictional
Superintendent of Central Excise. Secondly the appellant, as
provided under Claus (b) of sub-rule (3A) have not paid the
amount of Cenvat on monthly basis and paid after almost 11
months.

5.1 We have observed that in Rule 6(3) prevalent at the
relevant time, two options have been provided :-

(i) Payment of 5% on value of exempted services.

(i) Payment of an amount equal to the Cenvat Credit
amount attributed to input services used in or in relation to
manufacture of exempted goods or provision of exempted
services as provided under sub rule (3A)(b).

It is observed that the appellant has availed the option
provided under sub-rule (3)(ii) of Rule 6 and paid an amount
as per sub-rule (3A) along with interest and intimated the
same to the jurisdictional superintendent in writing vide
letter dated 14-3-2012. From the perusal of the said letter,
we observed that the appellant categorically stated in the
said letter that payment of Cenvat Credit, which they have
made alongwith interest is in accordance with Rule 6 (3A) of
Cenvat Credit Rules. With this act of the appellant, it is clear
that the appellant opted for the option as provided under
Rule 6(3)(ii) of the Cenvat Credit Rules, 2004, in accordance
to which, the appellant are supposed to an amount
equivalent to Cenvat Credit on input service attributed to the
exempted service in terms of Rue 6(3A). In the present case,
the appellant has availed Cenvat credit in respect of common
input services, which has been used in relation to the
manufacture of the final product as well as for trading of
bought out cars. Therefore they are supposed to pay an
amount equivalent to Cenvat credit which is attributed to the
input service used for exempted service i.e. sale of car. In our
view, three options have been provided under Rule 6(3) and
it is up to the assessee that which option has to be availed.
Revenue could not insist the appellant to avail a particular
option. In the present case the appellant have admittedly
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availed option as provided under Rule 6(3)(ii) and paid an
amount as required under sub-rule (3A) of Rule 6. As regard
the compliance of the procedure and conditions as laid down
for availing option as provided under sub-rule (3)(ii), we find
that foremost condition is that the appellant is required to
pay an amount as per the formula provided under sub-rule
(3A) on monthly basis. However, we find that as per the
provision, payment on monthly basis is provisional basis,
therefore it is not mandatory that whole amount or part of
the amount was required to be paid on every month. The
appellant though belatedly calculated the amount required
to be paid in terms provided under sub-rule (3A) of Rule 6,
therefore to fulfill the condition, assessee should pay the said
amount, which has been complied by the appellant.

5.2 As regard the delay in payment, if any, the appellant
have discharged the interest liability on such delay.
Regarding the compliance as provided under Clause (a) of
sub-rule (3A) of Rule 6 the appellant while exercising this
option is required to intimate in writing to the Jurisdictional
Superintendent, Central Excise, the following particulars
namely :

(i) Name, address and registration No. of the
manufacturer of goods or provider of output service;

(i)  Date from which the option under this clause is
exercised or proposed to be exercised;

(iii)  Description of dutiable goods or taxable services;
(iv)  Description of exempted goods or exempted services;

(v)  Cenvat credit of inputs and input services lying in
balance as on the date of exercising the option under this
condition.

As per the submission of the appellant and perusal of their
letter along with enclosed details, it is found that more or less
all these particulars were intimated to the Jurisdictional
Superintendent. The appellant has been filing their returns
regularly on monthly basis to the department. On perusal of
the copies of the such return submitted along with appeal
papers, it is observed that the particulars, as required under
clause (a) of sub-rule (3A) of Rule 6 has been produced to the
range superintendent. Therefore all the particulars which are
required to be intimated to the Jurisdictional superintendent
while exercising option stand produced. Though these
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particulars have not been submitted specifically under a
particular letter, but since these particulars otherwise by way
of return and some of the information under their letters has
admittedly been submitted, we are of the view, as regard this
compliance of Rule 6(3A), it stood made.

5.3 As regard the contention of the adjudicating authority
that this option should be given in beginning and before
exercising such option, we are of the view that though there
is no such time limit provided for exercising such option in the
rules but it is a common sense that intention of any option
should be expressed before exercising the option, however
the delay can be taken as procedural lapse. We also note that
trading of goods was considered as exempted service from
2011 only, thus it was initial period. We are also of the view
that there is no condition provided in the rule that if a
particular option, out of three options are not opted, then
only option of payment of 5% provided under Rule 6(3)(i)
shall be compulsorily made applicable, therefore we are of
the view that Revenue could not insist the appellant to avail
a particular option. In the present case admittedly it is
appellant who have on their own opted for option provided
under Rule 6(3)(ii). The meaning of the option as argued by
the Ld. Sr. Counsel is that “option of right of choosing,
something that may be or is chosen, choice, the act of
choosing”. From the said meaning of the term ‘option’, it is
clear that it is the appellant who have liberty to decide which
option to be exercised and not the Revenue to decide the
same.

5.4 We find that the appellant admittedly paid an amount
of Rs. 4,06,785/- plus interest, this is not under dispute.
Therefore in our view, the appellant have complied with the
condition prescribed under Rule 6(3)(ii) read with sub-rule
(3A) of Rule 6 of Cenvat Credit Rules, therefore demand of
huge amount of Rs. 24,71,93,529/- of the total value of the
vehicle amounting to. Rs. 494,38,70,577/- sold in the market
cannot be demanded. We are also of the view that Rule 6 of
the Cenvat Credit Rules is not enacted to extract illegal
amount from the assessee. The main objective of the Rule 6
is to ensure that the assessee should not avail the Cenvat
Credit in respect of input or input services which are used in
or in relation to the manufacture of the exempted goods or
for exempted services. If this is the objective then at the most
amount which is to be recovered shall not be in any case
more than Cenvat Credit attributed to the input or input
services used in the exempted goods. It is also observed that



14 |

Page E/10266,10267,11892,11953,1
2613,12788/2014 & E/10126/2016-DB-DB

in either of the three options given in sub-rule (3) of Rule 6,
there is no provisions that if the assessee does not opt any of
the option at a particular time, then option of payment of 5%
will automatically be applied. Therefore we do not
understand that when the appellant have categorically by
way of their intimation opted for option provided under sub-
rule (3)(ii), how Revenue can insist that option (3)(i) under
Rule 6 should be followed by the assessee.

5.5 As discussed above and in the facts of the case that
actual Cenvat credit attributed to the exempted services
used towards sale of the bought out cars in terms of Rule
6(3A) comes to Rs. 4,06,785/- where as adjudicating
authority demanded an amount of Rs. 24,71,93,529/-. In our
view, any amount, over and above Rs. 4,06,785/- is not the
part of the Cenvat Credit, which required to be reversed. The
legislator has not enacted any provision by which Cenvat
credit, which is other than the credit attributed to input
services used in exempted goods or services; can be
recovered from the assessee.

5.6 We have gone through judgments relied upon by the
Ld. A.R. In the arguments, we found that as regards the
judgments on the issue of availment of Cenvat credit on the
input or input services used in dutiable and exempted goods,
the provision involved in the present case i.e. Rule 6(3) (i) (ii)
(3A) has not been considered in the relied upon judgments,
therefore the same are not applicable. As regard the other
judgments, all these judgments having different facts and
dealing with other provisions such as SSI exemption,
exemption notification, etc., which are not identical to the
fact of the present case, Moreover, in the present case the
substantive provisions under Rule 6(3)(ii) and sub rule (3A)
i.e. payment of equivalent to the Cenvat credit, which the
appellant have complied with and if at all there is delay, the
required interest has also been paid, therefore in the present
case, there is no case of noncompliance of procedure and
condition. Therefore the judgments cited by the Id. A.R. are
not applicable.

6.1 Inview of these observations, we are of the considered
view that demand confirmed by the adjudicating authority
has no legs and therefore the same cannot be sustained. The
impugned order is set aside and Appeal is allowed.”
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12. Dealing with similar issue in the case of Sahyadri Starch &

Industries Pvt. Ltd. vide Final order No. A/85556/2016-DB dated
04.02.2016 passed the following order.

“We find that it is an admitted fact that the appellants have

availed cradit amounting to Rs.54,01,113/-. It is not disputed

oYy Revenue that for some of these-services in respect of vwhich

credit has been taken fall under Rule 6 (5) of the Cenvat Credit
1

Ruales

anc in respect of those credit has to! be allowed
1
irrespective of the facts t

hat same are used in the producticn of
exempted goods.
//
5.3 i in F
Tne triounal in the case of Mercedes Benz Indid Pwvrt Led
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(i)

Payment of an amount equal to / : - C
amount ateributed to input services used in orin relation to

manuracture of exampted goods or provision of exernpted
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intimated the same to the jurisdictional superintendent in
writing vide letter dated 14-3-2012, From the perusal of
the ‘said lstter, we observed that the appel{ant
categorically stated in the said letter ChafE.PBYITWGI7!'_Q£
Cenvat Credit, which they have made alongwith m.t.erc)»?sz_ ::,
in accordance with Rule 6 (3A) of Cenvat Credit Rules.
With this act of the appellant, it is clear that the a_pu:::'lunt
opted for the option as provided under Rule 6(3)(//)‘01‘ rhg
Cenvat Credit Rules, 2004, in accordance to which, the ¢
appellant are supposed O an amount equivalent to C_(‘fl_n"df
Credit on input service attributed to the exempted ser V’lCC'
in terms of Rue 6(3A). In the present case, the appe.)/an(
has availed Cenvat credit in respect of common input
services, which has been wused in relation to the
manufacture of the final product as well as for trading of
bought out cars. Therefore they are supposed to pay an s
amount equivalent to Cenvat credit which is attributed to sec
the input service used for exempted service i.e. sale of car,
In our view, three options have been provided under Rule
6(3) and it is up to the assessee that which option has to
be availed. Revenue could not insist the appg‘zl/ant to avail
a particular option. In the present case the appellant have > &
admittedly availed option as provided under! Rule G(3)(ii)
and paid an amount as required under sub-rule (3A) of
Rule 6. As regard the compliance of the procedure and
conditicns as laid dov/n for availing option as provided
under sub-rule (3)(ii), we find that foremost condition is
[that the appeilant is required to pay an amount as per the
formula provided under sub-rule (3A) on monthly basis.
Howgve/; weAf/nd that as per the provision, payment on
monthly basis is provisional basis, therefore it is not
mandatory that whole amount or part of the armount was
/eq‘wr'ed to be paid on every month. The appellant (t oug
l.?e/ated/y calculated the amount required to t%e/pa‘id i?)\
‘?"(,”5 provided under sub-rule (3A) of Rule 6, therefore to
fulfill the condition, assessee should pay the shid amount
which has been complied by the appellant, f
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.2 AS regard the delaw i O
T digc-/q"r_‘/_““-\de/dx N payment, if any, the appellant =
Recardir charged the interest liability on such delay.

su;_mle S}f")ﬁ’ compliarce as provided under Clause (a) of @
cption je 2A) of Rule 6 thelappellant while exercising this
qupe-nmefgu/red to intimate in writing to the Uurisdictional

T ent, Central Excise, the followinlg particulars

| a

I / - o , g
2‘)):; ) ﬁc?nve, d‘adress and registration No. of
Jdiauiacturer of goods or provider of output service;

(_-'//)‘ _Date from which the option under this clause is
cxercised or proposed to be exercised;

(:ir)

the

Description of dutiable goods or taxable services;

(iv) _ Description  of exempted goods or exempted
services;

(V) Cenvat credit of inputs and input services lying in

ba/an_ce as on the date of exercising the option under this
cornidition,

AS cer the submission or the appellant and pgrusal of their
letter along with enclosed details, it is found|that more or
less all  these particulars were intimated to the
Jurisdictional Superintendent. The appellant has been filing
their returns regularly on monthly basis to the department.
On perusal of the copies of the such return submitted
aiong with appeal papers, it is observed that the
particulars, as required under clause (a) of sub-rule (3A)
of Ruile 6 has teen produced to the range superintendent.
Tnerefore all the particulars which are required to be
intimated to the Jurisdictional superintendent while
exercising option stand produced. Though these particulars
have not been submitted specifically under a particular
letter, but since these particulars- otherwise by way of
return and some of the information under their letters has
admittedly been submitted, we are of the view, as regard
this compliance of Rule €(3A), it stood made.

5.3 As regard the contention of .the adjudicating
-autnority that this option should be given in beginning and
before exercising such option, we are of the view that
chough there is no such time limit provided: for exercising .
such option in the rules but it is @ common sense that
intenition of any option should expressed beforé exercising
the cption, however, the delay can be taken as proced&rar\ ™
lepse. \We also note cthat trading of goods was c91 sidered

as exempted service from 2011 only, thus it was initial
period. We are also of the view that there is no sondition

provided in the rule that if a particular option, out of three /.-

L
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-3,’)‘(/0‘/).5 are not opted, then only optin of payment of 5%
PfOV{C’G‘Cf under Rule 6 (3) (i) shall be compulsorily made
applicable, therefore

: we are of the view that Revenue
could not insist the appellant to avail a particular option. In

‘che.present case agdmitcedly it is appellant who have on
their own opted for. ootion provided under Rule 6 (3) (ii).
The meaning of the option as argued by the Ld. Sr.

Counsel is thet “option of right of choosing, something that
may fo or is chosen, choice, the act of. choosing”. F_/'Om
the said meaning of the term “option”, it is clear that it, is

the appellant who have liberty to decide which option to be
exercised and not the Revenue to decide the same.”

t is clear from the above decisiovx’j\ that Revenue is [\ot at liberty
¢ impose any of the options yiven in Rule 6 (3) of (!Eenvat Credit
ules, o©n the appellant. Even if the appellants fai\éd to exercise
;e option and failed to follow due procedure, such failure does
not take away substantial right of the appellant. In view of the
cbove offer of the appellant to reverse proportionate ineligible

Cradit in terms of Rule 6 (3) (i) of the Cenvat Credit Rules has

marit.

5.1

-~

It is seen that in the case of Maize Products (supra) the

+on'ole High Court cf Gujarat has observed as fol\ovd!s:

|

5. The appellant has produced. relevant extra'cts from the
relevant Rule of Cenvat Credit Rules, 2002 which relates to
obligation of manufacturer of dutiable and exemoted
products. Under sub-rule (2) of the said Rules, a
manuracturer is required to maintain separate accounts
regarding inputs used for manufacturing of dutiable
products and inputs used for manufacturing of exempted
products. However, sub-rule (3) stipulates that, in a case
where the manufacturer opts not to maintain separate ,
accounts, the manufacturer shall follow either condition (a)

or condition (b), as the case may be. _Under/ e Rulg, \
Explanation-I provides that the amount mentiofed in any

of the conditicns shall be paid by the manufacturer oy /
debiting the Cenvat credit or otherwise. :; e

—
|

i
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6. Thus, in effect, the directions issued by the Tribunal
are merely in consonance with the requirement of the
relevant rule, and it is not possible to state that the
Tribunal has committed ‘any error in issuing such
directions. The respondent-assessee havir‘lg accepted
oefore the Tribunal to reverse the Cenv,gt credit as
recorded by the Tribunal in paragraph Np. 4 of the
impugned order as regards reversal of ithe ’amount
invoived and any more amount that mey be reversible, the
Tritunal has issued directior)s_according[y.
7. In fact, the directions of the Tribunal primarily go tq
shows tnat the direction was to re-determine the credit
raken on common inputs and accept the offer to reverse
such entire credit on common inputs insofar as thgy relate
to demand proposed in the nine show cause r{ot/ceg. The
Tribunal has also recorded the undertaking given by the
respondent-assessee that if any furth;er‘cr'ed/t is to b/e
reversed, the same shall be reversed'w;.th/n‘ four weeks
fror the date of receipt of the communication from the
Degertment. ience, in the facts ‘
.:age, {ir is apparené that the entire controversy has been
decided by the Tribunal by merely remittin Lthe matter
hack to the Adjudicating Authority to re-agierming the
credit in accordance with law. If any reverlsq/ has. b?e'n
made by the respondent-assessee, the same Is sub)_ec'c to
serification and adjustment if ultimately —any further
amount is found reversiole.

5 2 Iz is further observed tnat the appellants had already

ceversad certain amounts but they have not paid interest as yet

The Counszl for the appellant has accepted to pay the interest

applicezle on ineligible credit which is required to be reversed.
"
6. In view of the above, it is seen that no option under Rule 6

(3) can be irhposed on the appel".ant and the appet\‘lants' offer of

availira the option of proportionate credit in terms {of Rule 6 (3)

i) cennct be denicd to them. However, they will be liab\/eto_

%

o ” / ) .
nay interest on the amounts which are reversed. The“order-in-

original is szt aside and the matter is remanded to Co\mmissioner

\

N

and circumstances of the

E/10266,10267,11892,11953,1

&
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"0 calculate the amount required to be reversed and the interest

nayable thereon.

““"Ramesh Nair)
Member (Judicial)

o3

13. In view of the above judgment, we are of the considered
view that once the appellant have opted reversal of the credit in
respect of service attributed to the exempted goods and in case of
delay, the interest is also paid then the demand of 5% / 10% under
Rule 6(3) cannot be made. In the present case since the Ld.
Commissioner has demanded 5% / 10% of the value of exempted
goods, he has not verified the correctness of actual cenvat credit
attributed to exempted goods as reversed by the assesse.
Therefore, only for the purpose of verification of such
quantification of reversal, the matter in case of assessee’s appeals
is remanded to the original authority. As regard the Revenue’s
appeal since the penalty is consequential to demand and final

outcome can be arrived at only after verification of reversal, the
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Revenue’s appeal are also remanded to the original authority. All
the appeals are disposed of by way of remand to the original

authority in the above terms for passing a fresh de novo order.

(Pronounced in the open court on 02.01.2019)

(Raju) (Ramesh Nair)
Member (Technical) Member (Judicial)

Neha



