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The issue involved is that whether the appellant is liable for penalty
under Rule 26 of Central Excise Rules 2002. The brief facts of the case are
that the appellant is Director Of Company namely M/s. Ushma Jewellers &
Packaging Exports Pvt. Ltd. Demand of Cenvat Credit of Rs.95,000/- was
confirmed against the company on the ground that the appellant have
availed the cenvat credit on the invoices issued by non-existent party. In
connection with this case the present appellant to the Director of the

company has been penalised with Rs. 25,000/- under Rule 26 of Cenvat
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Credit Rules, 2002. The company has gone into liquidation as per the order
High Court. Therefore, the demand of Rs. 95,520/- stand upheld the appeal
of the company has been disposed of as abated. Accordingly, the demand of
Rs. 95,520/- stand maintained as per the order in appeal.

2. The matter was called and none appeared on behalf of the appellant.

3. Shri Dharmendra Kanjani, Superintendent (Authorized Representative)
submits that on the investigation it was found that the supplier of the input
who issued the invoices are non-existent. He refers to Sub-Rule 3 of Rule 9
of Cenvat Credit Rules, 2004. The assessee is required to take all reasonable
steps about the identity of supplier and to ensure that the duty has been
paid. He also refers to Rule 15 (1) of Cenvat Credit Rules. Accordingly, the
assessee takes the Cenvat Credit wrongly without taking reasonable steps
the goods are liable for confiscation. Therefore, the appellant being Director

of the company was correctly imposed penalty of under Rule 26.

4, I have carefully considered the submissions made by Learned
Authorized Representative and perused the records. On going through the
statement of the Director in the case of M/s. Ushma Jewellers & Packaging
Exports Pvt. Ltd. I find that the director did not deny about the non-
existence of the supplier. He stated in the statement that goods were
received through broker. Since the appellant have not complied with Sub-
Rule (3) of Rule 9 of the Cenvat Credit Rules, 2004 in terms of rule 15(1)
the invoices received from the non-existent unit there is a wrong availment
of credit. Accordingly the goods are liable for confiscation. The Director is
involved in over all activity of the company as evident from the statement
given by him. Therefore, the appellant Director of the company is liable for
penalty under Rule 26. However, considering the amount of cenvat credit
involved, the penalty of Rs. 25,000/- is excessive and the same deserves to

be reduced.
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5. Accordingly, I reduce the penalty from Rs.25,000/- to Rs.10,000/-
The impugned order stand modified to the above extent. Appeal is partly

allowed in the above terms.

(Dictated & Pronounced in the open Court)

RAMESH NAIR
MEMBER (JUDICIAL)

Palak



