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RAJU

These appeals have been filed by KPG Enterprises Recyclers LLP
against order of Commissioner (Appeals) rejecting the refund

application filed by the appellant.

2. Learned counsel pointed out that the appellant is in a business of
ship breaking and during the import they had also imported MGO which
was a restricted item at the material time. Since the MGO was also
imported around with ship, the said MGO was seized, confiscated and

thereafter redemption fine and personal penalty was imposed in respect
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of the said imported MGO. The appellant did not file any appeal against
the said orders imposing redemption fine and personal penalty.
Subsequently, in the case of AG Enterprise 2014 (308) ELT 418 (Tri.
Amd.), it was decided that no action under IPC can be taken in such
circumstances for confiscation etc. After seeing the said judgment, the
appellant filed refund claim of the redemption fine and personal penalty
already paid. Lower authorities have rejected the said refund claim and

consequently the appellants are in appeal before us.

3. Learned counsel seeks orders as the issue has been decided in

their favour in the case of AG Enterprise (supra).

4, Learned Authorized Representative relies on the impugned order.
He pointed out that since no appeal has been filed by the assessee
against the order which has been passed by the lower authorities, no

refund can be granted on the basis of subsequent decision of Tribunal.

5. We have considered the rival submissions. We find that it is not
in dispute that the appellant had paid the redemption find and personal
penalty consequent to an order of lower authorities. The said order has
not been challenged by the appellant. Subsequently, on receipt of an
order in the case of AG Enterprises (supra), the appellant decided to file
a refund claim. Since the matter has already attained finality by order
of lower authorities and no appeal was filed by the appellant, the matter
cannot be re-open by way of refund. The appeals are therefore

dismissed.
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