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This early hearing application is filed by the applicant. Shri Vinay
Kansara, learned counsel appearing on behalf of the applicant submits that
the issue whether the ocean freight is liable to service tax or not has been
decided by the Hon’ble Gujarat High Court in the case of M/s Sal Steel
Limited Vs. UOI - 2020 (37) GSTL 3 (Guj.). Accordingly, the early hearing

application is allowed.

2. Since the limited issue is involved, appeal itself is taken up for
disposal. The miscellaneous application for additional ground was filed. As
per the additional ground Shri Vinay Kansara, learned counsel submits that
in the present case, the refund was sought in respect of service tax paid

mainly on ocean freight including other services nhamely Man power service
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E/ORS/10234/2022, E/EH/10177/2022
and legal services. He submits that the refund was sought under Section
142(3) of CGST Act, 2017 against the available cenvat credit of the service
tax paid by them on ocean freight. By this miscellaneous application he
submits that now they are entitled for refund of service tax itself which was
paid by them on ocean freight without opting for Section 142(3) of CGST
Act.

3. I find that since before the adjudicating authority as well as
Commissioner (Appeals), the appellant have claimed refund under 142(3) as
against the accrued Cenvat credit and issue that whether the refund of
service tax paid on ocean freight is eligible or not has not been examined by
both the lower authorities therefore, in my considered view the matter has
to go back to the adjudicating authority to examine whether the ocean
freight is liable to service tax and consequently, whether the appellant is
eligible for the refund of service tax paid on ocean freight in terms of Section
11B of Central Excise Act, 1944.

4, Accordingly, I set aside the impugned order and remand the matter
back to the adjudicating authority for passing a fresh order in terms of the
judgment of the Hon’ble Gujarat High Court in the case of M/s Sal Steel
Limited Vs. UOI - 2020 (37) GSTL 3 (Guj.) Miscellaneous Application also

stands disposed of.

(Dictated and pronounced in the open court)
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