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FINAL ORDER NO. A 10405 (2022

RAMESH NAIR :

The brief facts of the case are that, during the course of audit for the
period April 2016 to June 2017 it was observed that appellant had short paid
Central Excise duty amounting to Rs. 7,40,063/- on reconciliation of ER-1
returns with the sales ledgers. The appellant explained to the excise
auditors that the difference/ short payment of duty excise duty is on account
of sales rejection (material rejected and returned to the appellants by the
customers). They also showed copies of debit memo and rejection memo
issued by their customers while rejecting the goods. The appellant under
the insistence, paid the amount of Rs. 7,40,063/- along with interest

amounting to Rs. 82,905/- on 20.12.2017. After such payment, the
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appellant filed a letter as annexure 'S’ dated 22.01.2018 wherein they have
accepted the demand and proposed to settle the same in terms of Section

11A (2B) of Central Excise Act, 1944,

2. The Adjudicating Authority rejected the refund on the ground that the
appellant has opted for waiver of show cause notice in respect of the
demand of duty of Rs. 7,40,063/- which was paid in terms of Section
11A(2B), the Deputy Commissioner also decided the case on merits on the
ground that appellant instead of reducing the quantity of clearances referred
to the goods rejected and returned, they should have paid duty on the
clearances and should have availed Cenvat credit of rejected goods in terms
of Rule 16 of Central Excise Rules, 2002. Being aggrieved by order-in-
original, the appellant filed appeal before Commissioner (Appeals) which
came to be rejected by upholding the order-in-original therefore the present

appeal is filed before this Tribunal.

3. Shri Vivek Bapat, learned Counsel appearing on behalf of the appellant
submits that excise duty was demanded by the audit department on the
ground that the appellant have not followed the procedure of Rule 16 of
Central Excise Rules, 2002 for the rejected goods. He also submits that
since the appellant was entitled for Cenvat credit in terms of Rule 16, there
should not be any demand as the entire exercise is Revenue neutrality. As
regards the issue that appellant have waived the show cause notice in terms
of Section 11A(2B), he submits that the appellants statutory right cannot be
taken away by a letter written by the appellant for waiver of show cause
notice. He placed reliance on the following Tribunal decisions :-

(a) Marcandy Prasad Radhakrishna Prasad Pvt. Limited vs. CCE, Cal -

1998 (102) ELT 705 (Tribunal).
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- Against th,e said order, the department’s Civil Appeal was dismissed
t()glct)he Hon'ble Supreme Court reported at - 1999 (107) ELT Al21

(b) Vardhaman Plastochem Pvt, Limited vs. CCE & ST, Daman - 2022
(3) TMI 188 - CESTAT Ahmedabad

(c) R.K. Silk Mills (India) Limited vs. CCE, Jaipur - 2008 (228) ELT
308 (CESTAT-Delhi)

(d) Paras Laminates vs. CCE, Jaipur - 2005 (191) ELT 926 (CESTAT-
Delhi)

Shri Dinesh M. Prithiani, learned Assistant  Commissioner (AR)

appearing on behalf of the Revenue reiterates the findings of the impugned

order. He submits that the clearances of the goods cannot be reduced by

the rejected goods which were returned back by the customers. All the

clearances made by the appellant are chargeable to excise duty and in

respect of rejected goods, the appellant should have followed the procedure

under Rule 16 of Central Excise Rules, 2002 which the appellant failed to do

so. Therefore, the demand of excise duty on the goods admittedly cleared,

is sustainable. He placed reliance on the following judgments:-

5.

(a) Amar Engineering Company - 2019 (26) GSTL 116 (Tri. Ahmd.)
(b) Nukay Nufit Nakshatra - 2015-TIOL-607-CESTAT-MUM

(c) ITC Ltd vs. CCE-Kolkata - 2019 (368) ELT 216

(d) Bharat Petroleum Corp. Limited -2017-TIOL-2908-CESTAT-MUM
(e) Boutique Hotel India Pvt. Ltd - 2019-TIOL-1192-CESTAT-DEL
(f) Krishna Cylinders - 2015-TIOL-2923-CESTAT-DEL

(g) Valencia Construction Pvt. Ltd -2015-TIOL-2435-CESTAT-MUM

I have carefully considered the submissions made by both the sides. I

find that there is no dispute that the appellant have reduced the actual

quantity of clearances by the quantity of rejected goods returned back by

the customers. The law does not permit the assessee to adjust the

clearances by returned goods. Therefore, all the clearances which were

"
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actually made are liable to excise duty. Therefore the demand of excise
duty raised on the clearance of goods is sustainable. ~Moreover, the

appellant submitted a letter accepting the demand, which is scanned below:-

 PHOENIX

Russen Repous

- The Commissloner of Canlral Exclse
- Audit Commissionarale, !
Vadadara, AT

onundor Saction 11.A (28] for avolding ponalty and non-iseuance of show/cause
notice - reg, R z { vl : L SN

We Mis § E Power Limited, falllng uhvd_o( {ho Jurisdiction of Range: |, Division- V, Vadodara-li state and request
as under: VT ‘ s ; o

1 levied or paid or has been
may pay the amount of cuty
the central excise officer in
'in'respect of 1he

2. As pe the provisions of Section. 11 A (2B), whers any duly of excise has riol bee
short levied or shot paid or erraneously efunded, the petiod, chargeable wilh duty,
belore service.of notice on-him under sub:section (1) In.respecl of duty and inforrm

willng who, o recelpt of such Informalion shl not serve any notica Under the 85 soction (1)

du@yjlo paid;:

uring the cours an of our. by.the Audit team from the office of Central Excise
Audll“Cogminlutonarale.' Circle V; Group S, iLIs observed (hat there s short payment / mt;} “’/‘g n/ ex“z':ﬂygxl
" of duty/ wrong availmen of CENVAT credit on-account of iseue fissues menﬂoned :aslpia‘(lh G bl of
" We' have agreed lo the points ralsed" during verlfication/scrutin “and  have .pa d the sa Sl
duty/reversed the CENVAT credit as detailed below: o i3 :

; » : ME} ‘CE ; id up:the:
B a) SHORT. PAYMENT. OF CENTRAL EXCISE DUTY: We agree lo the same and’ have pa ;
Ea v, (@ amount of Duty-Rs, 7,40,083/- slong with Interest of Ra. 62,05/- vide Chalian No. 008 daled
2 20,92120170 ViR e A : |
(b) Excess avallment of Genvat Credit: We agree to the same and have pald up{
* . 86,878/- along wilh interest of Rs. 7,849/ vide Challan No. 009 dated 20.12,201.7.

aymentnon levy/non-paymentwrong avaliment.of credit jonal Ve re that !
gb&ve-}asu'es may, be treated as closed with this letter since we have complied with the provisions of Central
Exclse law: v X i ; ’

Yours faithfully,
Thanks & Regards,

" For S E Power Limited
\ |\l

Date: 22.01.2018
Place: Vadodara

i e Reglstored Office & Works : Marksting Office ; LY

'EHEE;EE S 54/, Pralapnagar, Jarod - Sayll Road, 17, Kamal Kun] Soclaty, Bohind Bank of Baroda, LN % ]
45 4F &k Samlaya,Vadodara - 391520,Guferal, India Daluxe Cross Road,Nizampura, Vadodara-390002, Gujarat, India. 5 ¥
B akwb W5 Phono: +912667 251566 Phone : 481 285 2785566 SH @I

Emu!ll + Info @ phoonlxrubbarreborm.com
Websito : www.phosnlxrubberrebom.com

By submitting the above letter, the appellant have prevented the

department to issue any show cause notice.

With the above letter, the
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demand of duty attained finality. The judgment relied upon by the appellant
s not directly applicable to the facts in the present case, hence are not
applicable. I am therefore of the view that appellant by following Section
11A(28B), themselves settled the case to avoid any penalty. If the assessee
is permitted to re-open the case, the whole purpose of Section 11A(28) will

become redundant. The department will lose the opportunity to issué any

show cause notices at a later stage due to time-bar and other reasons.

Therefore, in my view, once the assessee opted for settlement of case in

terms of Section 11A(2B), they cannot agitate the same.

6.  Having given the above finding I am also of the view that the appellant

has prima-facie entitled for Cenvat credit in respect rejected goods returned

by the customers in terms of rule 16 of Central Excise Rules, 2002.

However, the lower authorities have not properly examined the admissibility

of Cenvat credit in respect of rejected-returned goods. Therefore, for this

reason, the matter as regards the eligibility of Cenvat credit in terms of Rule

16, needs to be reconsidered.

Therefore, the impugned order stand modified to the above extent and

the appeal is disposed of by way of remand in the above terms, to the

Adjudicating Authority.

—
(Pronounced in the open courton_05° 0 S g R )

n

(Ramesh Nair)
Member (Judicial)
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