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2. Brief facts are that the Appellant is engaged in the business of 

importing, processing Dolomite Blocks into Dolomite Slabs and selling the 

same. The subject goods are sold domestically either without processing 

and/or after carrying out certain processes thereon. Present dispute is with 

regards to classification of imported dolomite block and dolomite slabs. At 

the time of imports appellant classified “Rough Dolomite Block/ Rough 

Dolomite Block White” under CTH 25181000 and "Dolomite Slabs/ Dolomite 

Commercial Slabs" under CTH 68022900. DRI initiated investigation in 

respect of imports of VOLAKAS and THASSOS i.e. dolomite blocks and slabs 

from various foreign suppliers such as Marble Sachanas S.A. and  Costamar 

G & Co., Greece across India. After investigation Show Cause Notice dated 

21.04.2024 was issued to appellant. Similar shows cause notices were also 

issued to other importers of dolomite blocks. It is case of department that 

appellant have mis-classified and mis-declared the imported goods as 

dolomite blocks and slabs. According to department, imported goods are 

rough marble blocks and marble slabs. It is alleged by department that 

“Rough Marble Blocks” are correctly classifiable under CTH 2515 12 10 and 

"Polished Marble Slabs" are classifiable under CTH 68022190. During course 

of investigation some consignments of dolomite blocks and dolomite slabs 

imported by appellant vide certain bills of entry, the samples thereofwere 

sent for testing by DRI and based on said test reports SCN was issued for 

reclassification of said live consignments and also for past imports for which 

goods were not tested.  The case of department is based on Test report 

issued by Geological Survey, Jaipur which reported that imported goods are 

marble.SCN also alleged that vide various emails appellant instructed foreign 

suppliers to declare dolomite in the documents. Department reclassified 

goods also after relying upon website of foreign suppliers which shows that 

they are engaged in supply of marbles. SCN was issued for demanding 

differential customs duty amounting to Rs. 27,21,617/- demand in terms of 

Annexure-A1 and A2 to SCN for goods which were seized at mundra port. 

SCN also demanded customs duty in terms of Annexure B and C to SCN for 

goods imported during past period from 14.01.2019 to 28.04.2020 by 

invoking extended period of limitation under section 28(4) of customs Act. 

SCN also proposed fine and penalty on appellant. Ld. Commissioner of 

customs vide impugned Order dated 29.02.2024 has confirmed the 

differential duty demand redemption fine, and penalty. While demanding 

duty, Ld. Adjudicating authority has also confirmed demand for after 

invoking extended period of limitation under Section 28(4) of customs Act. 

Additionally, the Impugned Order also confirmed the penalty under Section 
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112(a)(ii) on Mr.Sajith Kumar, Import Executive of the Appellant 

Company.Aggrieved by the impugned order-in-original present Appeals have 

been filed. 

3. Shri Manish Jain, Learned Counsel appearing on behalf of the appellant 

at the outset submits that they are not challenging demand of customs for 

seized consignments i.eRs. 27,21,617/- for Annexure A1 and A2 to SCN as 

they have already recovered customs duty from customers. He submits that 

they are challenging only redemption fine and penalty and also customs duty 

demand raised for extended period from period 14.01.2019 to 28.04.2020 

(Annexure-B and C to SCN) as show cause notice is issued only on 

21.04.2023. He submits that imported goods are nothing but dolomite 

blocks and dolomite slabs. 

3.1 He submits that Imported goods are dolomite as same is evident from 

the analysis reports issued by foreign suppliers.Mineralogical analysis report 

for consignments provides that imported goods contains 97% dolomite and 

3% calcite. Further reports issued by foreign supplier i.e. Marble Sachanas S 

A provides composition of goods as 99% dolomite and 1% calcite. It is 

evident that imported goods are dolomite. The analysis reports are on 

record. Neither the SCN nor the impugned order has given any reference to 

the said analysis reports issued by foreign suppliers which clearly records 

content of dolomite in the imported goods as 92 % to 99%. On the other 

hand department has relied upon inconclusive test reports of geological 

survey of India, Jaipur which does not even provides for content of dolomite 

in the report.  

3.2 He further submits that as part of common investigation, identical 

goods from very same foreign supplier (Marble Sachanas S A) to other 

importers in India were tested by other customs laboratories of India 

including Geological survey of India, Nagpur and concluded that imported 

goods are dolomite, further,  after relying upon said test reports, it was held 

to be dolomite by Hon’ble Cestat in case of Nitco limited Vs Commissioner of 

customs, Ahmedabad in appeal No. 10277 of 2023 wherein Hon’ble Cestat, 

Ahmedabad in identical case has decided the classification of dolomite blocks 

from the same foreign supplier under CTH 2518. The said decision covers 

the very same issue in connected investigation wherein major foreign 

suppliers and the imported goods are common.  

3.3 He further submits that Test reports and query response relied upon by 

department are inconclusive, contradictory and incomplete as impugned 

order has heavily relied upon test reports dated 21.01.2021 and query 
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response dated 17.02.2021 issued by Geological survey of India, Jaipur. The 

said test reports are in respect of Bills of entry mentioned in Annexure A1 

and A2 to SCN. Even though the demand of duty under Annexure A1 and A2 

to SCN is not being challenged (without admitting the classification of 

goods), it is submitted that the test report have categorically noted that rock 

is essentially composed on calcite/dolomite. After having noted the same, 

chemical examiner ought to have concluded that imported rock is dolomite. 

The test report has not given any finding on content of dolomite in the 

imported goods which is the only vital factor to be determined the imported 

goods. The test report has not given any finding on content of CaCO3, 

MgCO3 also which are very important minerals to determine the imported 

goods as dolomite or not. Further chemical test report has clearly noted that 

CaO is ranging from 32 % to 36% and MgO is ranging from 17% to 19 % 

(approx). Thus, in terms of Mineral yearbook 2017 and 2020 the above 

range is sufficient to classify the imported goods as dolomite.  

3.4 He further submits that IS 10346 (2004) Flux grade Dolomite for use 

in steel plants provides that (CaO + MgO) content can be with in range of 46 

to 52, CaO content  as 30 and MgO content as 19 or 20 can be considered as 

Dolomite.  Similarly, test report at page 52 and 61of decision in case of Nitco 

Ltd.wherein based on similar parameters Geological survey of India, Nagpur 

has concluded that goods are Dolomite. 

3.5 He submits that the test report issued by Geological survey of India, 

Jaipur does not test physical properties, petrographic study, staining test or 

acid test, it does not clearly provide mineral composition of goods, hardness 

of goods. Further it does not even test as per IS 1760 (1991) standards of 

testing of dolomite as it does not provide for loss of ignition.  

3.6 He submits that the test reports relied on by the department are 

inconclusive and, therefore cannot be relied upon to reject the classification 

declared by the Appellant. Reliance in this regard is placed on the decision of 

- 

 Golden Enterprise Vs. Commr. of C. Ex. & S.T., 2016 (341) 
E.L.T. 293 (Tri. – Chan.)  

 Commr. ofCus. Vs. Magus Metals Pvt. Ltd., 2017 (355) 
E.L.T. 323 (S.C.) 

 

3.7 He further submits that the onus to prove that the goods were 

classifiable under CTH 251512110 (blocks)/CTH 68022190 (for slabs) was 

upon the department. Unless the said onus is discharged beyond reasonable 



5  C/10261-10262/2024-DB 
 

 

doubt, the duty cannot be demanded from the Appellant. Thus, in the 

present case, department has not discharged onus.  

3.8 He further submits that the department misinterpreted emails from 

Mr.Sajith Kumar, twisting the context to support their case. The emails 

merely clarified the correct customs classification for dolomite, not a 

misdeclaration of goods. The email has not communicated that the 

documents be amended for the purpose of mis-declaration and that Marble 

be replaced with Dolomite. It merely states that the correct CTH for 

Dolomite was 25181000 or 25182000. Drawing adverse inferences from the 

said email is uncalled for and is not sustainable. 

3.9 He further submits nomenclature or trade name are not the material 

factors that decide the nature or classification of the goods imported. The 

material factor that has been i.e, the report's technical data, which shows a 

mineral composition of 93% dolomite and presence of MgOamdCaO in the 

chemical composition, was ignored by the department, leading to an 

incorrect classification. 

3.10 He further submits that the department's reliance on general 

descriptions from the supplier's website, while ignoring detailed 

mineralogical composition data, is legally unsound. Further, the website has 

been relied on establish Volakas Marble is a marble quarried in Greece and 

to therefore conclude that the goods imported by the Appellant are nothing 

but marble. Further it is settled position in law that information from 

websites cannot be relied as authentic source of information and thus do not 

support the case of notice, in any manner.In any case, foreign supplier 

website costamar provides for minieralogical composition of goods as 

Dolomite 92 % to 95%, MgO 19 % and CaO 32%. Thus, it is evident that 

foreign supplier’s website also shows goods as dolomite only.  

3.11 He further submits that in terms of Section 138(B) of the Customs Act, 

1962, It has been provided that a statement made and signed by a person 

during any enquiry or proceeding shall be relevant, for the purpose of 

proving an offence, when the person, who made the statement, is examined 

as a witness in the case before the court. The appellant challenges the use 

of Mr.Sajith Kumar’s statements, arguing that they were not obtained in 

compliance with Section 138B, making them inadmissible as evidence. In 

any case, statement is contrary of records. Further, classification cannot be 

determined based on statement of person. It has to be decided based on 

composition of goods. 
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3.12 He submits that without prejudice to above, demand of customs duty 

in respect of Annexure B and C to SCN as provided in para 26.2 of impugned 

order is barred by limitation as there is no suppression by appellant. 

Demand for period of FY 2018-2019, FY 2019-2020 as mentioned in 

Annexure B and Annexure-C to SCN is barred by limitation as SCN is issued 

on 21.04.2023 thus any demand of customs duty in respect of imports prior 

to 21.04.2021 is barred by limitation under section 28(4) of Customs Act. 

There is no suppression by appellant in the present case. Analysis reports 

issued by foreign supplier were already on record which clearly provides 

chemical and mineral analysis of imported goods i.e. dolomite is ranging 

from 92% to 99%. Thus, there is no dispute that predominantly, imported 

goods are nothing but dolomite. There is question of suppression or mis-

declaration in the present case. Thus, extended period under section 28(4) 

of Customs Act is not invokable in the present case. Further, as issue 

pertains to classification of goods, which is issue of interpretation of law. 

Thus, extended period cannot be invoked on issue of classification of goods. 

3.13 He further submits that without prejudice to above submissions, 

present test reports taken for seized goods cannot be applied to post imports 

for which no samples were drawn or on testing was conducted. Further, 

foreign suppliers analysis reports clearly provide dolomite as 92% to 99%. It 

is settled position of law that each Bill of entry is a separate assessment and 

test report of one bill of entry cannot be made applicable to the goods 

imported under another bill of entry. Each consignment must be assessed 

separately, especially for natural mined rocks, where properties vary 

significantly.  Further, foreign suppliers analysis reports clearly provides 

dolomite as 92% to 99%.  Further, goods from very same foreign suppliers 

were tested and found as dolomite by other customs laboratories and 

Geological survey of India, Nagpur. He relies upon following decision : 

 Shalimar Paints Ltd. v. Commissioner — 2001 (134) E.L.T. 285 
(Tribunal)  affirmed by Hon’ble Supreme court in case of 

[Commissioner v. Shalimar Paints Ltd. - 2002 (145) E.L.T. A242]. 
 Commissioner of customs (preventive) Vs Marks Marketing P Ltd. - 

2017 (346) ELT 144 (Tri - Del)   
 

3.14 He submits that the present case relates to the interpretation of 

the headings/subheadings of the Customs Tariff Act, 1975 and merely 

classifying a good in a particular head does not amount to fraud, 

collusion, or wilful misstatement. He relies on the following case laws: 

 DaxenAgritech India Pvt. Ltd. vs. Principal Commissioner of 

Customs, New Delhi, 2023 (12) TMI-1080-CESTAT-DELHI 

file:///C:/Program%20Files%20(x86)/GST-ExCus/__268117
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 D & M Building Product Pvt Ltd Vs CC, 2019 (370) ELT 1183 (T) 

 Perfettivan Melle India Pvt Ltd Vs CCE, 2015 (330) ELT 684 (T) 

 Nizam Sugar Factory vs. Collector of Central Excise, A.P., 2006 

(197) ELT (465) (S.C.) 

 
3.15 He further submits that a claim of the classification or claim of 

exemption notification cannot be treated as a mis-declaration. He relies on 

the following case laws: 

 DensonsPultretaknik vs. CCE, 2003 (155) E.L.T. 211 (S.C.), 

 CC, Bangalore vs. A. Mahesh Raj., 2006 (195) ELT 261 

 M/s. Shah Foils Vs. Commr. of Customs, Mundra, 2024 (5) TMI 

336 - CESTAT AHMEDABAD 

 

3.16 He submits that the subject goods are not liable for confiscation under 

Section 111(m) of the Customs Act, 1962, therefore redemption fine under 

Section 125 of the Customs Act, 1962, is not imposable. Further, no interest 

is impossible under Section 28AA as the demand for Custom Duty is not 

maintainable. He relies on the following case laws: 

 Northern Plastic Ltd. vs. Collector Of Customs & Central Excise, 

1998 (101) E.L.T. 549 (S.C.) 

 Shiv KripaIspatPvt. Ltd Vs CCE 2009 (235) ELT 623(Tri-LB.) 

 Asia Motor Works Vs CC 2020 (371) ELT 729(T) 

 Commissioner of Customs, Chennai vs. Jayathi Krishna and Co., 

2000 (119) ELT 4 (S.C) 

 

3.17 He submits that the penalty is not imposable under Section 114A of 

the Customs Act, 1962 as the demand of duty is not sustainable. He relies 

on the following case laws: 

 Vishal G. Trivedi v/s. CC, Ahmedabad, 2019 (367) ELT 660 (Tri. 

– Ahmd.) 

 Jai Research Foundation Vs CCE, 2019 (25) GSTL 473 (T) 

 BaharAgrochem& Feeds Pvt. Ltd Vs CCE, 2012 (277) E.L.T. 382 

(T) 

 
3.18 He submits that since goods are also not liable to confiscation, thus 

penalty and redemption fine is not imposable in present case. On the basis 

of above submission, penalty on Mr.Sajith Kumar, import executive is also 

not imposable.  
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4 Shri Girish Nair, learned Authorized Representative appearing on behalf 

of the revenue reiterates the finding of the impugned order and submitted 

that appellant have mis-classified the goods. He also relied upon website 

wherein thassos is mentioned as marble. He also relied upon email 

exchanges between supplier and appellant to allege that appellant have mis-

declared the imported goods as dolomite blocks /slabs. 

5. We have carefully gone through the submissions made by both sides 

and perused the case records. The present dispute relates to correct 

classification of imported dolomite blocks and slabs. Appellant are not 

challenging demand of customs duty for within 2 years (Annexure A1 and A2 

to SCN). They are only challenging demand of customs duty raised for 

extended period (Annexure B and C to SCN) and penalty on appellant (Rs. 

4,39,22,685/-), and Rs. 5,00,000/- on Shree Sajhit Kumar and redemption 

fine amounting to Rs. 7,00,000/-.     

5.1 We find that case can be decided without going into the issue of 

correct classification of imported goods as demand within limitation period is 

not challenged. It is evident that test reportdtaed 21.01.2021 and query 

response dated 17.02.2021 issued by Geological survey of India, Jaipur does 

not test dolomite content of the imported goods. It also does not test 

CaCO3, MgCO3 also which are very important minerals to determine the 

imported goods as dolomite or not. Further chemical test report has clearly 

noted that CaO is ranging from 32 % to 36% and MgO is ranging from 17% 

to 19 % (approx) which is in terms of Mineral yearbook 2017 and 2020 is 

falling under range of dolomite. Refence can also be made to IS 10346 

(2004) Flux grade Dolomite which provides (CaO + MgO) content can be 

with in range of 46 to 52, CaO content  as 30 and MgO content as 19 or 20 

is considered as Dolomite.  Further various test reports shown to us as 

extracted from decision in case of Nitco limited Vs Commissioner of customs, 

Ahmedabad in appeal No. 10277 of 2023 wherein in respect of same 

investigation, even department laboratory and Geological survey of India, 

Nagpur based on similar parameters has concluded that goods are Dolomite.  

5.2 As  regard to reliance on foreign suppliers website we find that the 

department cannot rely upon general descriptions from the supplier's 

website, while ignoring detailed mineralogical composition data. It is settled 

position in law that information from websites cannot be relied as authentic 

source of information and thus do not support the case of notice, in any 

manner. In any case, foreign supplier website costamar provides for 
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mineralogical composition of goods as Dolomite 92 % to 95%, MgO 19 % 

and CaO 32% which is reproduced below: 

 

 

 

5.3 As regards to reliance of revenue on email correspondence, we find 

that the email correspondences do not suggest that the assessee has any 

mala fide intention. It has not been established that the assessee has 

instructed to mis-declare the goods in the supplier invoice. In fact based on 

composition of goods even the instruction of the assessee is absolutely 

correct that the correct description of the goods is dolomite and not marble. 

5.4 We find that department has relied upon statement of Mr.Sajith Kumar 

to reclassify the goods. It is settled position of law that statement cannot be 

relied upon to determine classification of goods. In fact in this case, 

composition of goods shows it is dolomite and department has also not 

challenged composition of goods. 

5.5 We find that there is no suppression by appellant in the present case. 

Analysis reports issued by foreign supplier are on record which clearly 

provides chemical and mineral analysis of imported goods i.e. dolomite is 

ranging from 92% to 99%. There is no dispute that predominantly, imported 

goods are nothing but dolomite. Some of illustrative analysis reports issued 

by foreign suppliers are as under:  
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5.6 We find that goods supplied by foreign supplier Marble Sachanas S A 

was tested by department in case of Nitco limited Vs Commissioner of 

customs, Ahmedabad in appeal No. 10277 of 2023 also and based on same 

parameter it was found that imported goods are dolomite in respect of 

imports by other importers. We have also recorded some of test reports in 

decision in case of Nitco Ltd. Some of test reports are extracted as under:   
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Thus, from above test reports it is evident that even department has based 

on parameters of CaO and MgO has concluded that goods are dolomite. In 

present case also CaO is ranging from 32 to 36% and MgO is ranging from 

17 to 19%. Thus, in present case, goods can be considered as dolomite. In 

any case, appellant were bonafide in treating the goods as dolomite. In any 

case, it cannot be treated as case of wilful suppression or mis-declaration. In 

view of above extended period under section 28(4) of Customs Act is not 

invokable in the present case as there is no suppression or mis-statement.  

5.7 Without prejudice to above, we find that demand of customs duty of 

past imports under Annexure B and C to SCN is also not sustainable on the 

ground that goods were not tested by department in respect of past imports 

in respect of which demand is made in Annexure-B and C to SCN. It is 

settled position of law that each Bill of entry is a separate assessment and 

test report of one bill of entry cannot be made applicable to the goods 
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imported under another bill of entry. Each consignment must be assessed 

separately, especially for natural mined rocks, where properties vary 

significantly.  Further, foreign suppliers analysis reports clearly provides 

dolomite as 92% to 99%.  Further, goods from very same foreign suppliers 

were tested and found as dolomite by other customs laboratories and 

Geological survey of India, Nagpur. Reliance is placed upon decision in case 

of Shalimar Paints Ltd. v. Commissioner — 2001 (134) E.L.T. 285 

(Tribunal) wherein Hon’bleCestat held has under:  

“7. The first grievance of the appellant is that though the classification lists 
in question covered about 30 products, test reports relatable to only 4 

products are available and there is absolutely no material against the 
appellant in so far as the remaining 26 products are concerned. He submits 

that presuming though denying that the test reports of CRCL are correct, the 
same can be made the basis for classifying only those products to which the 
test report relates. The same cannot be made applicable to the other items 

for which no samples were either drawn or if samples were drawn, there is 
no test report. For this proposition he relied upon the Tribunal’s decision in 

the case of S.D. Kemexc Indus. v. CCE - 1995 (75) E.L.T. 377. In the said 
decision assessee was manufacturing 22 different types of chemicals. The 

Department drew samples only from two types of chemicals. It was held that 
test reports can be made applicable only for the two products for which the 
samples were drawn and not to the rest of the products. Following the ratio 

of the above decision we fully agree with the contention of the ld. adv. that 
the test reports, if at all could be made applicable only to the 4 items in 

question to which it belonged to. The balance 26 products would be classified 
under Heading 27.15 on the basis of the declarations made by the appellant 
which is based upon their technical literature as well as the production 

records and for which the Revenue has not adduced any evidence to shift the 
classification to heading 32.10.” 

 

Above decision was affirmed by Hon’ble Supreme court in case of 

[Commissioner v. Shalimar Paints Ltd. - 2002 (145) E.L.T. A242]. 

 

5.8 In case of Commissioner of customs (preventive) Vs Marks Marketing 

P Ltd. Reported as 2017 (346) ELT 144 (Tri - Del) wherein Hon’bleCestat 

held as under: 

“9. We find no merit in the above statement of the Revenue. Admittedly, 

the change in the classification of the present import of fabrics is based upon 
the test result by the chemical examiner whereas it is not disputed that no 

such test results were carried out in respect of previous imports. The law on 
the issue is well settled. The test reports of the samples drawn from 
a particular consignment cannot be applied to the previous 

consignments. Merely because the deponent of the statement has agreed 
before the Customs that the previous consignment may be of the same 

composition, by itself does not establish that the previous consignments were 
admittedly of the same composition. The expression used by the deponent is 
‘may be’ and he himself was not sure of the same fact. The composition of 

the fabrics may vary or change from the consignment to consignment 
inasmuch as there is not much difference in the wool content of the fabrics. 

Revenue has not given us any reason as to why the ratio of Tribunal’s 
decision in the case of Shalimar Paints (supra) which stands upheld by the 

Hon’ble Supreme Court, is not applicable to the facts of the present case. 

file:///C:/Program%20Files%20(x86)/GST-ExCus/__268117
file:///C:/Program%20Files%20(x86)/GST-ExCus/__150079
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Apart from the decision of Shalimar Paints, we note that there are number of 
other precedent decisions holding to the same effect.” 

 

5.9 We find that in the present case department has not discharged the 

burden of prove with regards to change of classification of goods in respect 

of Annexure-B and C. We have dealt with similar issue in case of Nitco 

limited Vs Commissioner of customs, Ahmedabad in appeal No. 10277 of 

2023 wherein we held as under: 

As regard the principle of burden to prove in the matter of 

classification to be first discharged by the department, we rely upon 

the following judgments:-  

a) In the case of NavinChimanlalSutariaVs. Union of India and Others- 

1981 (8) ELT 913 the Hon’ble High Court of Bombay has passed the 

following order:-  

“7. This discussion is intended to demonstrate the futility of Mr.Advani’s 

contention that the issue of the goods falling within Item 28 has been raised 

for the first time in the present petition. It is nothing of the kind. On the 

contrary, the approach of all the authorities was that as the goods did not 

attract the exemption notification, they automatically fell within Item 

22(4)(a). This approach has nothing to commend itself except its 

untenability. Even if the goods did not attract the benefit of the exemption 

notification, Item 22(4)(a) could not be automatically attracted, more so in 

the teeth of the petitioner’s contentions that the goods fell within Item 28, in 

support whereof he produced an expert opinion and cited standard technical 

books. All this was totally ignored. If it was the department’s stand that the 

goods fell within Item 22(4)(a), which in fact was the stand of the 

department as is manifest from the notice of demand dated 22nd December, 

1973, the burden of proof was on the department, as observed by the 

Supreme Court in Deputy Commissioner of Agricultural Income-tax and Sales 

Tax, Quilon v. Travancore & Tea Co., (1967) 20 Sales Tax Cases 529, at 

page 527- “......In all cases of taxation the burden of providing necessary 

ingredient laid down by law to justify taxation is upon the taxing 

authority........................”. These observations were also followed by a 

Division Bench of this Court in Amar Dye Chem. Ltd. v. Union of India (1980) 

Cen-Cus 242D. This elementary and salutary rule of law has, in this case, 

been entirely ignored by the department.” 

 b) In the case of Heveacrumb Rubber (P) Ltd. Vs. Superintendent of 

Central Excise- 1983 (14) ELT 1685 the Hon’ble Kerala High Court has 

given the following view:-  

“3. It is interesting to note, that in the counter-affidavit filed by the 

respondents in paragraph 2, it is asserted that the products of the 

petitioner’s factory are liable for Central Excise duty under Tariff Item 68. But 

in paragraph 3, it is stated that there is no adverse order passed by the 

respondents against the petitioner and in paragraph 7 it is repeated that 

Exts. P3 and P5 are still pending for consideration. This has to be taken along 

with the assertion made in Ext. P2 by the 1st respondent wherein it is stated 

in paragraph 2 that block or crump rubber produced in the petitioner’s 

factory is liable for Central Excise duty under Tariff Item 68 of the Central 

Excise Tariff. The petitioner has filed detailed objections, evidenced by Exts. 

P3 and P5. In Ext. P3 the petitioner has also relied upon the decision of the 

Appellate Collector who has gone through the matter very exhaustively. It is 

also worthy to note that a Division Bench of this Court in O.P. No. 1770 of 
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1975 and connected cases directed that there will be a full-fledged enquiry in 

the matter after giving the petitioners a full and fair opportunity to 

substantiate their contentions. Notwithstanding all these, it is surprising that 

the respondents even without a proper investigation and adjudication as to 

whether the block or crump rubber produced in the petitioner’s factory is 

liable for Central Excise duty under Tariff Item No. 68 of the Central Excise 

tariff have been repeatedly asking the petitioner to furnish certain details in 

connection therewith. If the particular item produced in the petitioner’s 

factory is not liable for excise duty as contended by the petitioner, there is no 

reason why the respondent should insist the petitioner for furnishing the 

details. If, on the other hand, the respondents hold the view that 

notwithstanding the objections raised in Exts. P3 and P5, as also the decision 

of the Appellate Collector referred to in Ext. P3, the petitioner is liable for 

excise duty, the petitioner should be told so definitely with reasons therefor. 

A speaking order is a pre-requisite before saddling the petitioner with the 

liability to pay Excise Duty. The respondents have merely asserted that the 

block or crump rubber produced in the petitioner’s factory is liable for excise 

duty under Tariff Item No. 68 of the Central Excise Tariff. This is not 

sufficient. It is for the Revenue to allege and substantiate, at least prima 

facie, as to why a particular item is taxable under a particular Tariff entry. 

The initial burden is on the Revenue to substantiate the assertion. I have 

come across a few cases wherein only assertions are made that a particular 

item will fall under a particular entry in the Tariff, without referring to any 

material or basis on which it is so surmised. The assessee is entitled to know 

and should be informed, the basis on which the Revenue proceeds to assess 

it, so that the opportunity given to the assessee will be real and effective and 

not illusory and a make believe. Without such a real opportunity being 

afforded, if on mere assertions, further documents and papers are obtained 

and assessments are made and liability saddled on the assessee making it a 

“fait accompli”, it will be hard, unjust and improper. Steps so taken will be 

violative of the principles of natural justice. The assessing authority will be 

acting arbitrarily and not fairly. That the statutory authorities invested with 

power, which when exercised will effect persons with civil consequences, 

should act fairly, reasonably and in just manner, has been laid down 

repeatedly by courts. But it is regretable that such principles are given a go-

bye in many cases and parties are driven to resort to this court under Article 

226 of the Constitution. Notwithstanding the very detailed objections the 

respondents have not cared to dispose of Exts. P3 and P5, but continued to 

insist that the petitioner should furnish certain details asked for. The 

procedure adopted is unwarranted.”  

c) In the case of Tata Exports Ltd. Vs. Union of India and Ors.-1985 

(22) ELT 732, the Hon’ble High Court of Madhya Pradesh have given 

the following finding:-  

“4. The Supreme Court in Union of India v. Delhi Cloth Mills - 1977 E.L.T (J 

199) (S.C.) = AIR 1963 S.C. 791 has held that manufacture implies a 

change, but every change is not manufacture and yet every change of an 

article is the result of treatment, labour and manipulation. But something 

more is necessary and there must be transformation; a new and different 

article must emerge having a distinctive name, character or use. Relying on 

this decision, the Supreme Court in South Behar Sugar Mills v. Tata 

Chemicals - 1978 E.L.T. (J 336) = AIR 1968 S.C. 922 further held that there 

must be such a transformation that a new and different article must emerge 

having a distinctive name, character or use. In Sandoz India Ltd. v. Union of 

India - 1980 E.L.T. 696 a Division Bench of the Bombay High Court held that 

the processing of the physical form from a solid state to a liquid state by the 

addition of dispersing agents and water did not result in manufacture as 

there was no change in the chemical composition of the pigment. In Shakti 

Insulated Wires v. Union of India - 1982 E.L.T 10, the Bombay High Court 
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further held that it is obvious that merely because some process is carried on 

any article it would not necessarily amount to a manufacture of a fresh article 

amounting to ‘manufacture’ under Section 2(f) of the Act. In Coromandel 

Proorite v. Government of India - 1985 (20) E.L.T. 257 a Division Bench of 

the Madras High Court held that if as a result of the process, raw-materials 

have been transformed into a distinct and commercially new product, then 

alone the process can be taken to be a manufacture. In this case since the 

end product brought about by the process of mixture or dilution continues to 

have the same chemical properties as resin, there cannot be said to be any 

manufacturing process. Recently, the Supreme Court in Empire Industries 

Ltd. v. Union of India - 1985 (20) E.L.T. 179 reiterated that any process or 

processes creating a new commodity commercially known as a distinct and 

separate commodity having its own character, use and name would be 

‘manufacture’. It is settled law that in a case of taxation the burden of 

proving that the necessary ingredients prescribed by the taxing provision are 

satisfied is entirely upon the taxing authority [Sandoz India Ltd. v. Union of 

India (Supra)]. It is, therefore, primarily for the taxing authority to satisfy 

the Court that formulation of pigment slurry is entirely distinct commodity 

having entirely distinct name, character and use as compared with the 

pigment itself.”  

d) In the case of Collector of Central Excise Vs. Fertilizers and 

Chemicals, Travancore Ltd-1986 (24) ELT 388 the CEGAT special 

Bench New Delhi has given the following view:-  

“7. The Department has referred to the Fertilizer Control Order as well as the 

Glossary of Terms used in Fertilizer Trade and Industry (IS 1304-1980). But 

this has been an exercise in futility as reference to both these authorities 

only establishes that ammonium chloride of high technical purity as well as 

lower purity is fully covered in the broad specifications applicable to 

fertilizers. In this situation, the burden of proof that the product in question, 

is not a fertilizer is on the Department and they have failed to discharge this 

burden. In view of the definitions contained in the Fertilizer Control Order, 

Glossary of Terms used in the Fertilizer Trade and Industry as well as the 

specific wording of Notification No. 164/69, there is hardly any justification 

for going into the end use of the product in question. We cannot also lightly 

brush aside the argument that if at all there was any doubt as regards the 

alternative classification, then as per accepted principles, a specific tariff 

entry is to be preferred to the general entry and also the view favourable to 

the assessee will have to be accepted. We are also quite clear that the 

allegation of suppression of facts that is now being made in the course of 

arguments, is wholly untenable. This allegation is not contained in the show 

cause notices and in view of regular submission of classification lists, we find 

that there is no substance in the allegation that there has been suppression 

of facts by the assessee. In this view of the matter, we agree that the 

demands of duty would also be essentially barred by limitation. However, this 

issue is largely academic, in view of the fact that the goods in question are 

being held to be fully covered by the exemption Notification No. 164/69.” 

In view of the above settled legal position, coupled with facts and 

circumstances of the present case we agree with the assessee that in 

respect of the goods covered under bill of entry No. 3269532 dated 

16.09.2017 is correctly classifiable as dolomite blocks under Custom 

Tariff Heading No. 25181000. 

 

5.10 In view of above we agree with the submission of appellant that 

a claim of the classification or claim of exemption notification cannot be 
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treated as a mis-declaration. We find that goods are not liable for 

confiscation under Section 111(m) of the Customs Act, 1962, therefore 

redemption fine under Section 125 of the Customs Act, 1962, is not 

imposable. Thus penalty is not imposable under Section 114A of the 

Customs Act, 1962 and penalty on Mr.Sajith Kumar, import executive is also 

not imposable.  

5.11 As per our above discussion and finding, the demand of customs duty 

as per Annexure-A1 and A2 to SCN as recorded in para 26 of impugned 

order is confirmed along with interest as same is not contested by appellant. 

Customs duty demand under Annexure B and C to SCN as recorded in para 

26 of impugned order is set aside as same is beyond limitation period as 

extended period is not invocable in the present case. Redemption fine and 

penalty is not sustainable and the same is accordingly set aside. Penalty on 

Mr.Sajith Kumar, import executive is also not imposable. 

6.  The Appeal No.10261/2024 is partly allowed in the above terms and 

Appeal No.10262/2024 is allowed, with consequential relief, if any, in 

accordance with law. 

(Pronounced in the open court on 25.10.2024) 
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