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The brief facts of the case are that the appellant has paid excess
service tax even though for the period post GST regime thereafter they
claim refund under section 142 (3), the same was rejected by the
Adjudicating Authority on the ground that this payment was made under
self assessment basis and only in case payment is made on pursuance
by the department, the payment is governed by the section 142 (3) of the
GST Act, 2017. The Learned Commissioner (Appeals) in the appeal filed by

the appellant rejected the appeal. Therefore, the present appeal.

2. Shri A. Banerjee, Learned Counsel appearing on behalf of the
Appellant submits that this refund claim is against the excess payment.
This payment is made during the GST Regime i.e. for the period from
August 2017- July 2018. He submits that on the same service the GST was
paid. The payment of service tax paid is refundable to the appellant. On
the query raised by the bench that this claim is governed by section 142
(3) of the GST Act, 2017, he submits that since it is a refund of service tax

the same needs to be processed under section 11 B of Central Excise Act.
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3. Shri Prakash Kumar Singh, Learned Superintendent (AR) appearing on
behalf of the Revenue reiterates the finding of the impugned order. He
submits that since the refund claim was made under section 142 (3) of the
CGST ACT, 2017 this bench has adjourned the matters sine dine in the
light of the referral order of the division bench in the case of the Bosch
Electrical Drives India Pvt Ltd vide Interim Order No 40019 of 2021(Tri.-
Chennai) dated 22.10.2021

4, I have carefully considered the submission made by both sides and
perused the records. I agree with the Learned AR that if the refund claim is
governed under section 142 (3) of the CGST Act, 2017 then the matter can
be decided only after the larger bench decides the matter however, in the
present case the fact remains that the appellant has claimed the refund of
service tax which was paid during the GST regime, it is the submission of
Learned counsel that the refund should be processed under Section 11 B
and he requested to remand the matter. Accordingly, I am of the view that
since the claim of refund is of service tax it has to be processed under

Section 11 B only.

5. Accordingly, I set aside the impugned order and remand the matter to
the Adjudicating Authority to process the refund of Service tax under

section 11 B in terms of Central Excise Act. All the issues are kept open.

(Dictated & Pronounced in the open court)
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