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RAMESH NAIR

01 In these appeals, Shri. Anil Gidwani, learned Counsel submitted an
NCLT order dated 06.08.2019 whereby the appellant Company has been
liquidated. The NCLT’s operating order is reproduced below:-

(i) Corporate Debtor M/s Varrsana Ispat Limited having CIN:
U99999WB2000PLC124804, and having its registered office at
Everest House, 46-C, Chowringee Road, 15th Floor, R.N. 15 B,
Kolkata, in the state of West Bengal is ordered to be liquidated.

(ii)  Mr. Anil Goel of AAA Insolvency Professionals LLP, B-143-144,
Lajpat Nagar-1, New Delhi-110024, email id:
aaa@aaainsolvency.com having Registration No.IBBI/IPA-001/1P-
P00118/2017-18/10253 is appointed as the liquidator.

(iii) Liquidator is directed to issue public announcement stating
that the Corporate Debtor is in liquidation, in one of the leading
English newspaper as well as in one vernacular newspaper having
wide circulation where the registered office of the corporate debtor
is situated as per Section 33(1)(b) (ii) of the Code read with Reg. 12
(1) of IBBI (Liquidation Process) Regulations, 2016.

(iv) The Registry is directed to communicate this order to the
Registrar of Companies, West Bengal and to the Insolvency and
Bankruptcy Board of India (IBBI), New Delhi.

(v) The Order of Moratorium passed under Section 14 of the 1&B
Code, 2016 shall cease to have effects and a fresh moratorium
under Section 33 (5) shall commence.

(vi) This order is deemed to be a notice of discharge to the
officers, employees and the workmen of the Corporate Debtor as per
Section 33 (7) of I&B Code, 2016. (vii) Since the CD company is a
going concern, the liquidator is at the liberty to sell the CD company
as a going concern as per the provisions of the Code and regulation.

(vii) The Liquidator is directed to proceed with the process of
liquidation in a manner laid down in Chapter III of the Insolvency
and Bankruptcy Code, 2016.

(viii) Upon proceeding with the liquidation the Liquidator shall file a
preliminary report as per regulation 5 read with Reg.13 of the IBBI
(Liquidation) Regulations, 2016 at the registry within 75 days from
the liguidation commencement date and continue to file progress
reports as per Reg 15(1) within 15 days after the end of the quarter
in which he is appointed.

(ix) The fee payable to the Liquidator shall form part of the
liquidation cost as provided under Reg. 4(1) of the IBBI (Liquidation
Process) Regulations, 2016.



(x)  The free copy of this order is to be sent to the RP/Liquidator,
Financial Creditor Corporate Debtor by Speed Post as well as by
email for information and for taking necessary steps.

(xi)  Urgent Photostat certified copy of this order, if applied for, be
supplied to the parties, subject to compliance with all requisite
formalities.

1.1 In view of the above order of liquidation the revenue has to review its
decision for recovery of the dues in the light of the above referred NCLT
order dated 06.08.2019 the due is not recoverable, there is no purpose of
deciding the appeal on merit. This Tribunal in the case of Ultratech

Nathdwara in the identical situation passed the following order:-

"04. We have carefully considered the submissions made by both
the sides and perused the records. We find that the NCLT has passed
an order by approving resolution plan of the company M/s. Binani
Cement Limited in favor of M/s. Ultratech Nathdwara Cement
Limited, who is the resolution applicant. The relevant terms of the
resolution plan are reproduced below: -

6.2.3.6 Contingent Liabilities

All Liabilities in respect of the Contingent Liabilities of the Operational
Creditors in respect of the Corporate Debtor shall stand fully
discharged on the Transfer Date without any payment and there shall
be no recourse to the Corporate Debtor or the Resolution Applicant in
respect of or arising from the Contingent Liabilities. Based on this
Resolution Plan, all Litigations relating to the Contingent Liability
shall stand withdrawn.

6.5.2. Effect of the approval of the Resolution Plan

With effect from the Transfer Date (or such other later date as
specified below):

6.5.2.8 from the relevant date of discharge and payment of the
Resolution Amount in accordance with the Resolution Plan, all claims
and dues towards the Financial Creditors, the Operational Creditors
and the Contingent Liabilities of the Corporate Debtor shall be fully
settled _and none of the creditors (including in respect of the
Contingent Liabilities) shall have recourse against the Corporate
Debtor for any other amount and the Corporate Debtor shall be
absolved of its obligations towards all the creditors;

6.5.2.9 pursuant to the discharge and payment of the Resolution
Amount as per the terms herein, all obligations, promises or




commitments made or guarantee given by, or on behalf of the
Corporate Debtor whatsoever, (whether oral or written) for the
payment of any amount or incurring of any liability or assumption of
any liability/obligation or claim against the assets of the Corporate
Debtor (whether known or unknown, liquidated or unliquidated,
contingent or otherwise) shall stand extinguished, released and
discharged, without any further act, instrument or deed by the
Corporate Debtor, and no Person shall have any claim whatsoever
against the Corporate Debtor or the Resolution Applicant in respect
of obligation or liabilities of the Corporate Debtor pertaining to the
period prior to the Transfer Date except to the extent provided for
payment in this Resolution Plan;

6.5.2.11 pursuant to the discharge and payment of the Resolution
Amount as per the terms herein, all assets shall be free and clear
from any and all claims against the Corporate Debtor, whether
known or unknown, liquidated or unliquidated, contingent or
otherwise and no Person shall have any claim whatsoever against the
Corporate Debtor in respect of obligation or Liabilities of the
Corporate Debtor in respect of obligation or Liabilities of the
Corporate Debtor pertaining to the period prior to the Transfer Date;

6.5.2.13 pursuant to this Resolution Plan, all Litigations instituted
against the Corporate Debtor, initiated or arising and pending before
the Transfer Date shall stand withdrawn, without any further act,
instrument or deed. Any appeals or challenges in respect of such
Litigations shall also stand withdrawn, without any further act,
instrument or deed. It is clarified that all Litigations instituted by the
Corporate Debtor, initiated or arising and pending before the
Transfer Date shall continue. The Corporate Debtor shall file the
suitable applications with the Relevant Authorities along with a copy
of the order of the Adjudicating Authority and if required, the
Resolution Plan to place on record such withdrawal of the relevant
Litigations. It is clarified that the Contingent Liabilities including
Liabilities in respect of the said Litigations will be NIL and there shall
be no recourse against the Corporate Debtor or the Resolution
Applicant in respect of the same;

From the above terms of the resolution plan approved by the NCLT,
it prima facie appears that the appellant is not liable to pay any dues.
However, this tribunal is not competent to decide regarding the
recovery of any dues. It is the department who has to decide
whether any dues is recoverable or otherwise, in the light of the
resolution plan approved by the NCLT. As regard the submission
made by learned AR that the applicant has not filed an application for
continuance of the proceeding in terms of Rule 22 of the CESTAT
Procedure Rules, 1982, after careful reading of the said rule, we are
of the view that Rule 22 is applicable only in case when the assessee
is adjudicated as insolvent or in the case of a company when it is
wound up. In the present case, the applicant being a company has
not been wound up whereas, the same was revived under Insolvency
Resolution process as per NCLT order. Moreover, in the present case,
there is only change of name of the company from M/s. Binani
Cement Limited to M/s. Ultratech Nathdwara Cement Limited in
terms of certificate of incorporation pursuant to change of name
issued by RoC therefore, the company has not been wound up and it
is on going company, hence, rule 22 is not applicable. As regard the
decision of this tribunal in the case of M/S. MURLI INDUSTRIES LTD.
v/S. CCE, NAGPUR relied upon by learned AR. On going through the
said judgment, we find that the fact is not clearly revealed that



whether in that case the applicant company was wound up or
declared as insolvent therefore, the facts of the said decision is
different from the facts of the present case. Hence, the decision in
M/S. MURLI INDUSTRIES LTD. v/S. CCE, NAGPUR is distinguished. In
any case as per Rule 22 of CESTAT Procedure Rules, 1982, status of
insolvent is applicable to natural person and not in case of company.
In case of company Rule 22 is applicable when company gets wound

up.

4.1 We also find that from the record and submissions of the
learned AR, it is not on record that whether the respondent has
approached the NCLT and lodged its claim against adjudged dues in
the impugned order and status thereof. For this reason also, this
tribunal cannot conclude about the recovery of the adjudged dues.

4.2 From the above facts, we find that as per the resolution plan
approved by the NCLT and in the light of Hon’ble Supreme Court
judgment in the case of Ghanashyam Mishra & Sons Pvt. Ltd.-2021
SCC Online SC 313, it prima facie appears that the adjudged dues
cannot be recovered by the department however, this issue has to be
decided by the department and not by this tribunal. For this reason,
that firstly, there is no provision made in the Customs and Central
Excise Act to give effect of NCLT proceedings. This tribunal being
creature under the Customs Act, even though the Insolvency and
Bankruptcy Code have over riding effect over all the other acts in
absence of any explicit provision under the Customs/Central Excise
Act, this tribunal cannot decide finally whether the adjudged amount
can be recovered by the department or otherwise. This issue has to
be resolved by the respondent.

05. In this position, we are of the view that at present the appeal
became infructuous accordingly, we dismiss the appeal as
infructuous. Both the sides have liberty that in case of any amicable
resolution is not arrived at between the appellant and respondent to
approach this tribunal to revive the present appeal and be decided on
merit if required. The appeal is disposed as infructuous. MA also
stand disposed of.

06. Having decided the appeal as above, we note that IBC
proceedings are being initiated against many companies who are
either appellant or respondent in the appeals pending before this
tribunal. We observed that the revenue-department has no proper
guideline as to what stand is to be taken in a case where the IBC
proceedings is in progress before NCLT/NCLAT or at higher forum.
The assessee against whom the IBC proceedings are initiated
invariably approach this tribunal through miscellaneous application
for disposing of the appeals in the light of the NCLT’s orders.
However, in the absence of any guideline by the CBIC, the
departmental representative are unaware as to what stand is to be
taken in such cases. Therefore, we are of the view that the Central
Board of Indirect Taxes & Customs may consider issuing
guideline/procedure for dealing with the case before this tribunal
wherein, against the assesse’s company IBC proceeding has been
initiated. Copy of this order be sent to the Chairman-CBIC by speed
post.”

1.2 In view of the above position and view taken by us in the above said
decision of Ultratech Nathdwara (Supra), We are of the view that these
appeals have become infructuous, therefore, we disposed of the appeals as

infructuous without deciding any merit of the case. Aggrieved persons are



given liberty to approach this Tribunal with appropriate application if at all
anyone wants to pursue this appeal on merit. Appeals are disposed of being

infructuous and CO also stands disposed of.

(Pronounced in the Court on 28.11.2022)
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