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Shri S. Suriyanarayanan, Learned Counsel appearing on behalf of the
appellant submits that in this case the refund of ocean freight was claimed
as the same was unutilized cenvat credit in terms of Section 142 (3) of
CGST Act, 2017. He made additionally submission that as per Gujarat High
Court judgment the ocean freight itself is not taxable and the service tax
paid on ocean freight is liable to be refunded without opting for cenvat
provisions.

2. Shri Kalpesh P Shah, Learned Superintendent (AR) appearing on
behalf of the Revenue reiterates the finding of the impugned order.

3. I have carefully considered the submission made by both sides and
perused the records. I find that though the appellant have made a claim of
refund of cenvat credit in respect of ocean freight however, now they
submit that at the time of process of refund claim only stay was passed by
the Hon’ble High Court . Now the final order has been passed by the High
Court in the case of Sal Steel Limited - 2020 (37) GSTL 3 (Guj.) wherein the
levy of service tax on the ocean freight was held unconstitutional.
Therefore, they were not liable to pay service tax of ocean freight.
Accordingly, they are eligible for the refund of service tax paid on the ocean
freight in terms of Section 11B. On this submission of the appellant, I am of
the view that the Adjudicating Authority should reprocess the refund
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claim under section 11B in respect of service tax paid on the ocean freight
instead of refund of cenvat credit.

4, Accordingly, the impugned order is set aside. Appeal is allowed by way
of remand to the Adjudicating Authority for passing a fresh order.

(Dictated & Pronounced in the open court)

RAMESH NAIR
MEMBER (JUDICIAL)

geeta



