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RAMESH NAIR 

 In these appeals there is demand of service tax on Industrial or 

Commercial Construction Service and penalty under Section 76 and 78 

was also imposed.   

2. Shri S. Suriyanarayanan, learned counsel appearing on behalf of 

the appellant, at the outset, submits that they are not contesting the 

demand of service tax, interest and penalty under Section 78 as they 

have paid the service tax, interest and 25% penalty.  He submits that 

simultaneous penalty under Section 76 was also imposed which they are 

contesting against it.  He submits that as per the following judgments of 

this Tribunal, including the High Court judgment, penalty under Section 

76 is not maintainable.   

 Raval Trading Co. 2016 (42) STR 210 (Guj.) 
 Pearl Travels 2020 (37) GSTL 242 (Tri. Amd.) 

 Virendra Mujlibhai Parmar-Final Order No. A/12902/2017 dated 
04.10.2017 

 
3. Shri Tara Prakash, learned Assistant Commissioner (Authorized 

Representative) appearing on behalf of the Revenue reiterates the 

findings of the impugned order. 

4. On careful consideration of the submission made by both the sides 

and perusal of records, we find that as stated by learned Counsel, the 

issue for which they are contesting is the imposition of penalty under 

Section 76.  In this case, the penalty under Section 76 was imposed 

despite the penalty under Section 78 was also imposed.  This issue is no 

longer res-integra in the light of the jurisdictional High Court in the case 

of Raval Trading Co. 2016 (42) STR 210 (Guj.), wherein it was held 

that once penalty under Section 78 was imposed, no separate penalty 

can be imposed under Section 76. 
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5. In view of the settled position of law, penalty under Section 76 is 

not sustainable.  Accordingly, the same is set aside.  Impugned orders 

are modified to the above extent and appeals are allowed in above 

terms. 

(Dictated and pronounced in the open court) 

 

 
(RAMESH NAIR) 

                                                                         MEMBER (JUDICIAL) 
 

 
 

      (RAJU) 
  MEMBER (TECHNICAL) 

 

Neha 


