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SOMESH ARORA

The limited issue in this case is Cenvat Credit on capital goods whether should
be allowed or not to the party. The rival submissions are based around that
proposition only, with the department seeking to demand duty on the old
capital goods cleared and the party stating that as per the statutory provision
there was no need to do so as they never availed Cenvat Credit while bringing
in these capital goods in the business.

2. Learned Advocate for the party seeks to place reliance on the statutory

provision as per pertains Rule 3 (5A) recorded below :-

“(5) When inputs or capital goods, on which CENVAT credit has been taken, are removed

as such from the factory, or premises of the provider of output service, the manufacturer
of the final products or provider of output service, as the case may be, shall pay an amount
equal to the credit availed in respect of such inputs or capital goods and such removal

shall be made under the cover of an invoice referred to in Rule 9:



Provided that such payment shall not be required to be made where any inputs [ or capital
goods] are removed outside the premises of the provider of output service for providing

the output service: ” (emphasis supplied )

2.1. It was stated by the learned Advocate that it is clear that credit can be
demanded by the Department, only when Cenvat Credit has been availed by
them while bringing in capital goods. He takes this court through appeal
memo to indicate that a certificate giving the stated position was also

produced before the lower authority but was not taken cognizance of.

3. Learned AR takes this court to the findings of learned Commissioner
(Appeals) which have taken cognizance of the statutory provision as in Rule
3 (5A) of Cenvat Credit Rules, but has confirmed demand on the basis that
the party has not produced evidence of the capital goods not having been
subjected to Cenvat Credit being taken, at the time of their receipt in the

factory.

4. This Court finds that the certificate at Annexure-5 to the appeal memo
indicates various capital goods and packing materials which as stated by the
party were not subjected to Cenvat Credit having been taken and which was
part of the record. Further some tax invoices were also produced by which it
is indicated that there was no duty paid or Cenvat Credit taken, in support of
their contention. If that be so, clearly the Commissioner (Appeal) has erred
in not considering such evidence and in affording opportunity to the party to

provide any further evidence, if so desired.

4.1. In view of the forgoing the order is liable to be set aside with direction
to the Commissioner (Appeal) to consider evidence which is already on record

and allow the benefit, as per the statutory provision.
5. The appeal is allowed by way of remand.

(Dictated and pronounced in the open court.)

(SOMESH ARORA)
MEMBER ( JUDICIAL )

Arpita






