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SANJIV SRIVASTAVA: 

 

 This appeal is directed against the order in appeal No 

215/CE/APPL/NOIDA/2011/983 dated 28.09.2011 of the 

Commissioner (Appeal) Customs, Central Excise and Service 

Tax, Noida. By the impugned order, following has been held: 

“I hereby uphold the confirmation of demand of duty of Rs 

35,183/- along with interest of Rs 3833/-, however I set 

aside the imposition of penalty upon the appellant.” 

2.0 Deputy registrar (J) has vide his letter dated 16.01.2018, 

informed as follows: 

“Please find enclosed herewith a copy of letter dated 

06.01.2018 of Shri Devendra Singh, Resolution 

HON’BLE MR. P.K. CHOUDHARY, MEMBER (JUDICIAL) 

HON’BLE MR. SANJIV SRIVASTAVA, MEMBER (TECHNICAL)
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Professional of Moser Baer India (Ltd. (MBIL) along with 

the copy of judgment dated 14.11.2017 passed by the 

Hon‟ble NCLT in C P No IB-378 (PB)/2017. 

In the said letter the resolution professional has intimated 

this Tribunal regarding the commencement of Corporate 

Insolvency Resolution Process (CIRP) under the provisions 

of IBC, 2016 in the matter of Moser Baer India Limited. 

In view of this all the concerned are hereby requested to 

place this letter alongwith order of Hon‟ble NCLT before 

respective Bench of your Tribunal in the appeal cases of 

Moser Baer India Ltd. pending before your tribunal/ bench 

for further necessary action.”  

3.0 In para 8, of the letter dated 06.01.2018, Shri Devendra 

Singh has stated as follows: 

“8. In view of above, I, being Resolution Professional 

appointed by Hon‟ble NCLT, Principal Bench, New Delhi, 

advise you not to take/ continue with any recovery action 

against MBIL, as the same shall be in violation of the 

provisions of Section 14 of IBC, 2016 and also against the 

order passed by Hon‟ble NCLT, Principal Bench, New Delhi, 

dated 14.11.2017. In case you still proceed with any action 

against MBIL, you make yourself liable for penal action as 

per section 74 (2) of IBC, 2016.” 

4.0 In case of Ghanshyam Mishra  [(2021) 9 SCC 657], Hon’ble 

Supreme Court held as follows: 

“2. The short but important questions, that arise for 

consideration in this batch of matters, are as under:­ 

(i) As to whether any creditor including the Central 

Government, State Government or any   local   

authority   is   bound   by   the Resolution Plan once it 

is approved by an adjudicating   authority   under   

sub­section (1)   of   Section   31   of   the   Insolvency   

and Bankruptcy   Code,   2016   (hereinafter referred to 

as „I&B Code‟)? 
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(ii) As to whether the amendment to Section 31   by   

Section   7   of   Act   26   of   2019   is clarificatory/ 

declaratory  or  substantive   in nature? 

(iii) As to whether after approval of resolution plan   by   

the  Adjudicating   Authority  a creditor including the 

Central Government, State Government or any local 

authority is entitled   to   initiate   any   proceedings   

for recovery   of   any   of   the   dues   from   the 

Corporate Debtor, which are not a part of the   

Resolution   Plan   approved   by   the adjudicating 

authority? 

49. The   provisions   of   I&B   Code   have   undergone 

scrutiny in various judgments of this Court.  We would not 

like to burden the present judgment with the provisions of 

the   statute,   which   have   been   duly   reproduced   and 

considered in the earlier judgments of this Court.   

50. In the case of  Innoventive   Industries  Ltd.  vs. ICICI   

Bank  &   Anr.[ (2018) 1 SCC 407]   after reproducing the 

„Statement of Objects and Reasons‟ of I&B Code in paragraph 

12, this Court observed thus:  

“13. One of the important objectives of the Code is to bring 

the insolvency law in   India   under   a   single   unified   

umbrella with the object of speeding up of the insolvency 

process. As per the data available with the World Bank in 

2016, insolvency   resolution   in   India   took   4.3 years   

on   an   average,   which   was   much higher when 

compared with the United Kingdom  (1  year),   USA   (1.5   

years)  and South Africa (2 years). The World Bank's Ease   

of   Doing   Business   Index,   2015, ranked India as 

country number 135 out of 190 countries on the ease of 

resolving insolvency based on various indicia.” [emphasis 

supplied]  

51. This Court thereafter in paragraph 16 reproduced the   

relevant   paragraphs   contained   in   the   report   of   the 

Bankruptcy   Law   Reforms   Committee   Report   of   2015. 
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Thereafter, this Court reproduced all the relevant provisions of 

I&B Code in paragraphs 18 to 26.   52. This Court in the case 

of Innoventive Industries Ltd.  (supra) thereafter elaborately 

discussed the scheme of the various provisions of the I&B 

Code in paragraphs 27 to 32, which read thus: 

“27. The scheme of the Code is to ensure that when a 

default takes place, in the sense that a debt becomes due 

and is not paid,   the   insolvency   resolution   process 

begins. Default is defined in Section 3(12) in very wide 

terms as meaning non­payment of a debt once it becomes 

due and payable, which includes non­payment of even   part   

thereof   or   an   instalment amount. For the meaning of 

“debt”, we have to go to Section 3(11), which in turn tells 

us that a debt means a liability of obligation in respect of a 

“claim” and for the   meaning  of  “claim”,   we   have   to   

go back to Section 3(6) which defines “claim” to mean a 

right to payment even if it is disputed. The Code gets 

triggered the moment   default   is   of   rupees   one   lakh   

or more   (Section   4).   The   corporate   insolvency 

resolution process may be triggered by the corporate debtor 

itself or a financial creditor or operational creditor. A 

distinction   is   made   by   the   Code   between debts 

owed to financial creditors and operational   creditors.   A   

financial   creditor has been defined under Section 5(7) as a 

person to whom a financial debt is owed and a financial debt 

is defined in Section 5(8) to mean a debt which is disbursed 

against consideration for the time value of money. As 

opposed to this, an operational creditor means a person to 

whom an operational debt is owed and an operational debt 

under Section 5(21) means a claim in respect of provision of 

goods or services.  

28. When it comes to a financial creditor triggering the 

process, Section 7 becomes relevant. Under the Explanation 

to Section 7(1), a default is in respect of a financial debt 

owed to any financial creditor of the corporate debtor — it 



Excise Appeal No.2679 of 2011 

 
5 

need not be a debt owed to the applicant financial creditor. 

Under Section 7(2), an application is to be made under 

sub­section (1) in   such   form   and   manner   as   is   

prescribed, which takes us to the Insolvency and   

Bankruptcy  (Application  to   Adjudicating   Authority)   

Rules,   2016.   Under Rule 4, the application is made by a 

fi­ nancial creditor in Form 1 accompanied by   documents   

and   records   required therein. Form 1 is a detailed form in 

5 parts, which requires particulars of the applicant in Part I, 

particulars of the corporate debtor in Part II, particulars of 

the proposed interim resolution professional in   Part   III,   

particulars   of   the   financial debt in Part IV and 

documents, records and evidence of default in Part V. Under 

Rule 4(3), the applicant is to dispatch a copy of the 

application filed with the adjudicating authority by 

registered post or speed post to the registered office of the 

corporate   debtor.   The   speed,   within which the 

adjudicating authority is to ascertain the existence of a 

default from the records of the information utility or on the 

basis of evidence furnished by the financial   creditor,   is   

important.   This   it must do within 14 days of the receipt of 

the application. It is at the stage of Section 7(5), where the 

adjudicating authority is to be satisfied that a default has 

occurred, that the corporate debtor is entitled to point out 

that a default has not occurred   in   the   sense   that   the   

“debt”, which may also include a disputed claim, is not due. 

A debt may not be due if it is not payable in law or in fact.  

The  moment the adjudicating authority is satisfied that a 

default has occurred, the application must be admitted 

unless it is   incomplete,   in   which   case   it   may give 

notice to  the applicant to  rectify the defect within 7 days of 

receipt of a notice from the adjudicating authority. Under   

sub­section   (7),   the   adjudicating authority shall then 

communicate the order passed to the financial creditor and 

corporate debtor within 7 days of admission or rejection of 

such application, as the case may be.  
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29. The scheme of Section 7 stands in contrast with the 

scheme under Section 8 where an operational creditor is, on 

the occurrence of a default, to first deliver a demand notice 

of the unpaid debt to the operational   debtor   in   the   

manner   provided in Section 8(1) of the Code. Under 

Section   8(2),   the   corporate   debtor   can, within a 

period of 10 days of receipt of the demand notice or copy of 

the invoice mentioned in sub­section (1), bring to the notice 

of the operational creditor the existence of a dispute or the 

record of the pendency of a suit or arbitration proceedings,   

which   is   pre­existing—i.e.   before such notice or invoice 

was received by the corporate   debtor.   The   moment   

there   is existence of such a dispute, the operational 

creditor gets out of the clutches of the Code.  

30. On the other hand, as we have seen, in   the   case   of   

a   corporate   debtor   who commits a default of a financial 

debt, the adjudicating authority has merely to see the 

records of the information utility or other evidence produced 

by the financial creditor to satisfy itself that a default has 

occurred. It is of no matter that the debt is disputed so long 

as the debt is “due” i.e. payable unless interdicted by some 

law  or has  not  yet become due in the sense that it is 

payable at some future date. It is only when this is proved 

to the satisfaction of the adjudicating authority that the 

adjudicating authority may reject an application and not 

otherwise.  

31. The rest of the insolvency resolution process is also very 

important. The entire process is to be completed within a 

period of 180 days from the date of admission of the 

application under Section 12 and can only be extended 

beyond 180 days for a further period of not exceeding 90 

days if the committee of creditors by a voting of 75% of 

voting shares so decides. It can be seen   that   time   is   of   

essence   in   seeing whether the corporate body can be put 

back on its feet, so as to stave off liquidation.  
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32. As soon as the application is admitted, a moratorium in 

terms of Section 14 of the Code is to be declared by the 

adjudicating   authority   and   a   public   announcement is 

made stating, inter alia, the last date for submission of 

claims and the details of the interim resolution professional   

who   shall   be   vested   with   the management of the 

corporate debtor and be responsible for receiving claims. 

Under Section 17, the erstwhile management of the 

corporate debtor is vested in an interim   resolution   

professional   who   is   a trained person registered under 

Chapter IV of the Code. This interim resolution professional 

is now to manage the operations of the corporate debtor as 

a going concern under the directions of a committee of 

creditors appointed under Section 21 of the Act. Decisions 

by this committee are to be taken by a vote of not less than 

75% of the voting share of the financial creditors. Under 

Section 28, a resolution professional, who is none other 

than   an   interim   resolution   professional who is 

appointed to carry out the resolution process, is then given 

wide powers to raise finances, create security interests, etc. 

subject to prior approval of the committee of creditors.”  

       [emphasis supplied] 

53. After discussing the relevant provisions of I&B Code, this 

Court observed thus:  

“33. Under Section 30, any person who is   interested   in  

putting  the  corporate body back on its feet may submit a 

resolution  plan   to   the   resolution  professional, which is 

prepared on the basis of   an   information  memorandum.  

This plan  must  provide   for  payment  of   insolvency   

resolution   process   costs, management  of the  affairs  of  

the  corporate   debtor   after   approval   of   the plan, and 

implementation and supervi­ sion of the plan. It is only 

when such plan is approved by a vote of not less than 75% 

of the voting share of the financial  creditors and  the 

adjudicating authority is satisfied that the plan, as 
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approved, meets the statutory requirements mentioned in 

Section 30, that it ultimately   approves   such   plan,  which 

is   then   binding   on   the   corporate debtor as well as its 

employees, members,   creditors,   guarantors   and   other 

stakeholders.  Importantly, and this is a major departure 

from previous legislation on the subject, the moment the 

adjudicating authority approves the resolution plan, the 

moratorium order passed by the authority under Section 14 

shall cease to have effect.  The   scheme   of   the   Code, 

therefore,   is   to  make   an   attempt,   by divesting the 

erstwhile management of its  powers  and  vesting   it   in  a  

professional   agency,   to   continue   the   business  of the 

corporate body as a going concern   until   a   resolution   

plan   is drawn up, in which event the management is 

handed over under the plan so that the corporate body is 

able to pay back its debts and get back on its feet. All this is 

to be done within a period of 6 months with a maximum 

extension of another 90 days or else the chopper comes 

down and the liquidation process begins.” [emphasis 

supplied] 

54. It could thus be seen, that one of the dominant objects of 

I&B Code is to see to it, that an attempt has to be made to 

revive the Corporate Debtor and make it a running concern.  For 

that, a resolution applicant has to prepare a resolution   plan   

on   the   basis   of   the   Information Memorandum.     The   

Information   Memorandum,   which   is required to be prepared 

in accordance with Section 29 of I&B Code along with Regulation 

36 of the Regulations, is required   to   contain   various   details,   

which   have   been gathered by RP after receipt of various 

claims in response to the statutorily mandated public notice. The 

resolution plan is   required   to   provide   for   the   payment   

of   insolvency resolution process costs, management of the 

affairs of the Corporate Debtor after approval of the resolution 

plan; the implementation and supervision of the resolution plan.  

It is only after the Adjudicating Authority satisfies itself, that the 

plan as approved by CoC with the requisite voting share of 
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financial creditors meets the requirement as referred to in 

sub­section (2) of Section 30, grants its approval to it.   It is 

only   thereafter,   that   the   said   plan   is   binding   on   the 

Corporate   Debtor   as   well   as   its   employees,   members, 

creditors, guarantors and other stakeholders involved in the 

resolution  Plan.     The   moratorium   order   passed   by   the 

Adjudicating   Authority  under   Section   14   shall   cease   to 

operate,   once   the  Adjudicating   Authority  approves   the 

resolution plan.   The scheme of I&B Code therefore is, to make 

an attempt, by divesting the erstwhile management of its powers 

and vesting it in a professional agency, to continue the business 

of the Corporate Debtor as a going concern until a resolution 

plan is drawn up. Once the resolution plan is approved, the 

management is handed over under the plan to the successful 

applicant so that the Corporate Debtor is able to pay back its 

debts and get back on its feet.  

55. This   Court   recently   in   the   case   of  Kalpraj Dharamshi 

and another vs. Kotak Investment Advisors Ltd.   and   another  

(supra) has, in detail, considered the provisions   of   Sections   

30   and   31   of   I&B   Code,   the Bankruptcy Law Reforms 

Committee (BLRC) Report of 2015 and the judgments of this 

Court in the case K. Sashidhar (supra),  Committee   of   

Creditors   of   Essar   Steel   India Limited   through   

Authorised   Signatory  vs.  Satish Kumar Gupta & Ors. (supra) 

and Maharashtra Seamless Limited vs. Padmanabhan Venkatesh 

and others (supra) and observed thus:    

“139.  It   is   thus   clear,   that   the Committee   was   of   

the   view,   that   for deciding   key   economic   question   

in   the bankruptcy process, the only one correct forum   for   

evaluating   such   possibilities, and making a decision was, 

a creditors committee, wherein all financial creditors have 

votes in proportion to the magnitude of   debt   that   they   

hold.   The   BLRC   has observed, that laws in India in the 

past have   brought   arms   of   the   Government 

(legislature,   executive   or   judiciary)   into the question 
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of bankruptcy process. This has   been   strictly   avoided   

by   the Committee and it has been provided, that the 

decision with regard to appropriate disposition of a 

defaulting firm, which is a business decision, should only be 

made by the creditors. It has been observed, that the 

evaluation of proposals to keep the entity as a going 

concern, including decisions about the sale of business or 

units,   restructuring   of   debt,   etc.,   are required to be 

taken by the Committee of the   Financial   Creditors.   It   

has   been provided, that the choice of the solution to keep 

the entity as a going concern will be voted upon by CoC and 

there are no constraints   on   the   proposals   that   the 

resolution   professional   can   present   to CoC.   The   

requirements,   that   the resolution professional needs to 

confirm to the Adjudicator, are:  

(i) that   the   solution   must   explicitly require   

the   repayment   of   any interim   finance   

and   costs   of   the insolvency resolution 

process will be paid in priority to other 

payments;  

(ii) that   the   plan   must   explicitly include 

payment to all creditors not on the creditors 

committee, within a reasonable period after 

the solution is implemented; and lastly  

(iii) the   plan   should   comply   with existing 

laws governing the actions of the entity while 

implementing the solutions. 

140. The   Committee   also   expressed the opinion, that 

there should be freedom permitted   to   the   overall   market,   

to propose solutions on keeping the entity as   a   going   

concern.   The   Committee opined,   that   the   details   as   

to   how   the insolvency is to be resolved or as to how the 

entity is to be revived, or the debt is to be restructured will 

not be provided in the I&B Code but such a decision will come   
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from   the   deliberations   of   CoC   in response to the 

solutions proposed by the market. 

141. This   Court   in   the   case   of K. Sashidhar (supra) 

observed thus:  

“32. Having   heard   the   learned counsel   for   the   

parties,   the   moot question   is   about   the   sequel   of   

the approval of the resolution plan by CoC of   the   

respective   corporate   debtor, namely, KS&PIPL and IIL, by 

a vote of less than seventy­five per cent of voting share   of   

the   financial   creditors;   and about the correctness of the 

view taken by NCLAT that the percentage of voting share   

of   the   financial   creditors specified in Section 30(4) of 

the I&B Code   is   mandatory. Further,   is   it open   to   

the   adjudicating authority/appellate   authority   to reckon 

any other factor other than specified   in  Sections  30(2)  or  

61(3) of the I&B Code as the case may be which,  according  

to   the   resolution applicant   and   the   stakeholders 

supporting the resolution plan, may be relevant?”  

 (emphasis supplied)  

142. After considering the judgment of this   Court   in   the   

case   of Arcelormittal India   Private   Limited v. Satish   

Kumar Gupta46 and the relevant provisions of the I&B   Code,   

this   court   further   observed in K. Sashidhar (supra) thus:  

“52. As aforesaid, upon receipt of a “rejected”   resolution   

plan   the adjudicating   authority   (NCLT)   is   not 

expected to do anything more; but is obligated to initiate 

liquidation process under Section 33(1) of the I&B Code. 

The  legislature  has  not  endowed  the adjudicating 

authority (NCLT) with the jurisdiction or authority to analyse 

or evaluate   the   commercial   decision   of CoC   much   

less   to   enquire   into   the justness   of   the   rejection   

of   the resolution   plan   by   the   dissenting financial 

creditors. From the legislative history and the background in 

which the I&B Code has been enacted, it is noticed   that   a   

completely   new approach   has   been   adopted   for 
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speeding up the recovery of the debt due from the 

defaulting companies. In the   new   approach,   there   is   

a   calm period   followed   by   a   swift   resolution process   

to   be   completed   within   270 days   (outer   limit)   

failing   which, initiation   of   liquidation   process   has 

been made inevitable and mandatory. In   the   earlier   

regime,   the   corporate debtor   could   indefinitely   

continue   to enjoy   the   protection   given   under Section   

22   of   the   Sick   Industrial Companies Act, 1985 or 

under other such enactments which has now been forsaken. 

Besides,   the   commercial wisdom   of   CoC   has   been   

given paramount   status   without   any judicial   

intervention,   for   ensuring completion  of  the   stated  

processes within   the   timelines  prescribed   by the I&B 

Code. There is an intrinsic assumption that financial 

creditors are   fully   informed   about   the viability   of   the   

corporate   debtor and   feasibility   of   the   proposed 

resolution   plan.   They   act   on   the basis   of   thorough   

examination   of the   proposed   resolution   plan   and 

assessment  made  by  their  team  of experts. The opinion 

on the subjectmatter expressed by them after due 

deliberations   in   CoC   meetings through   voting,   as   

per   voting shares,   is   a   collective   business decision.   

The   legislature, consciously,   has   not   provided   any 

ground   to   challenge   the “commercial   wisdom”   of   

the individual   financial   creditors   or their   collective  

decision  before   the adjudicating   authority.   That   is 

made non­justiciable.” (emphasis supplied)  

143. This Court has held, that it is not open   to   the   

Adjudicating   Authority   or Appellate Authority to reckon any 

other factor   other   than   specified   in   Sections 30(2) or 

61(3) of the I&B Code. It has further  been  held,  that  the  

commercial wisdom   of   CoC   has   been   given paramount   

status   without   any   judicial intervention   for   ensuring   

completion   of the stated processes within the timelines 

prescribed by the I&B Code. This Court thus,   in   unequivocal   
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terms, held, that there is   an intrinsic assumption, that 

financial creditors are   fully informed about the viability of the 

corporate debtor and feasibility of the proposed resolution 

plan. They act on the basis of thorough examination   of   the   

proposed   resolution plan and assessment made by their 

team of   experts.   It   has   been   held,   that   the opinion   

expressed   by   CoC   after   due deliberations   in   the   

meetings   through voting, as per voting shares, is a collective 

business decision. It has been held, that the   legislature   has   

consciously   not provided   any   ground   to   challenge   the 

“commercial   wisdom”   of   the   individual financial   

creditors   or   their   collective decision   before   the   

Adjudicating Authority and that the decision of CoC's 

„commercial   wisdom‟   is   made   nonjusticiable.  

144. This   Court   in Committee   of Creditors   of   Essar   

Steel   India   Limited through Authorised Signatory (supra) 

after referring to the judgment of this Court in the case of K. 

Sashidhar (supra) observed thus:  

“64. Thus,   what   is   left   to   the majority decision of the 

Committee of Creditors   is   the   “feasibility   and viability”   

of   a   resolution   plan,   which obviously   takes   into   

account   all aspects   of   the   plan,   including   the 

manner of distribution of funds among the various classes of 

creditors. As an example, take the case of a resolution plan   

which   does   not   provide   for payment   of   electricity   

dues.   It   is certainly   open   to   the   Committee   of 

Creditors to suggest a modification to the prospective 

resolution applicant to the effect that such dues ought to be 

paid in full, so that the carrying on of the  business of the  

corporate debtor does not become impossible for want of a 

most basic and essential element for the   carrying   on   of   

such   business, namely, electricity. This may, in turn, be 

accepted by the resolution applicant with a consequent 

modification as to distribution   of   funds,   payment   being 

provided   to   a   certain   type   of operational   creditor,   
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namely,   the electricity distribution company, out of upfront   

payment   offered   by   the proposed   resolution   applicant   

which may   also   result   in   a   consequent reduction of 

amounts payable to other financial   and   operational 

creditors. What is important is that it is the commercial 

wisdom of this majority   of   creditors   which   is   to 

determine,   through   negotiation with   the   prospective   

resolution applicant,  as   to   how  and   in  what manner   

the   corporate   resolution process is to take place.” 

(emphasis supplied)  

145. This Court held, that what is left to   the   majority   

decision   of   CoC   is   the “feasibility and viability” of a 

resolution plan,   which   is   required   to   take   into account 

all aspects of the plan, including the   manner   of   

distribution   of   funds among the various classes of creditors. 

It has   further   been   held,   that   CoC   is entitled to 

suggest a modification to the prospective resolution applicant, 

so that carrying on the business of the Corporate Debtor   

does   not   become   impossible, which   suggestion   may,   

in   turn,   be accepted by the resolution applicant with a   

consequent   modification   as   to distribution   of   funds,   

etc.   It   has   been held,   that   what   is   important   is,   

the commercial   wisdom   of   the   majority   of creditors, 

which is to determine, through negotiation   with   the   

prospective resolution   applicant,   as   to   how   and   in 

what   manner   the   corporate   resolution process is to take 

place. 146. The view taken in the case of K. Sashidhar (supra)   

and Committee   of Creditors   of   Essar   Steel   India   

Limited through Authorised Signatory (supra) has been 

reiterated by another three Judges Bench   of   this   Court   in   

the   case of Maharashtra Seamless Limited (supra). 

147. In   all   the   aforesaid   three judgments   of   this   

Court,   the   scope   of jurisdiction of the Adjudicating 

Authority (NCLT)   and   the   Appellate   Authority (NCLAT)   

has   also   been   elaborately considered. It will be relevant to 
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refer to paragraph 55 of the judgment in the case of K.   

Sashidhar (supra),   which   reads thus:  

“55. Whereas, the discretion of the adjudicating   authority   

(NCLT)   is circumscribed by Section 31 limited to scrutiny   

of   the   resolution   plan   “as approved” by the requisite 

per cent of voting   share   of   financial   creditors. Even in 

that enquiry, the grounds on which the adjudicating 

authority can reject   the   resolution   plan   is   in 

reference   to   matters   specified   in Section 30(2), when 

the resolution plan does   not   conform   to   the   stated 

requirements.   Reverting   to   Section 30(2),   the   

enquiry   to   be   done   is   in respect of whether the 

resolution plan provides : (i) the payment of insolvency 

resolution process costs in a specified manner in priority to 

the repayment of other debts of the corporate debtor,  (ii) 

the   repayment   of   the   debts   of operational   creditors   

in   prescribed manner,    (iii) the   management   of   the 

affairs of the corporate debtor,  (iv) the implementation and 

supervision of the resolution   plan,    (v) does   not 

contravene any of the provisions of the law   for   the   time   

being   in   force,    (vi) conforms to such other 

requirements as may be specified by the Board. The Board 

referred to is established under Section   188   of   the   I&B   

Code.   The powers   and   functions   of   the   Board have 

been delineated in Section 196 of the   I&B   Code.   None   

of   the   specified functions   of   the   Board,   directly   or 

indirectly,   pertain   to   regulating   the manner   in   which   

the   financial creditors   ought   to   or   ought   not   to 

exercise   their   commercial   wisdom during   the   voting   

on   the   resolution plan  under Section  30(4) of  the  I&B 

Code. The subjective satisfaction of the financial creditors at 

the time of voting is   bound   to   be   a   mixed   baggage   

of variety of factors. To wit, the feasibility and viability of 

the proposed resolution plan   and   including   their   

perceptions about   the   general   capability   of   the 

resolution   applicant   to   translate   the projected   plan   
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into   a   reality.   The resolution   applicant   may   have   

given projections backed by normative data but   still   in   

the   opinion   of   the dissenting financial creditors, it would 

not   be   free   from   being   speculative. These   aspects   

are   completely   within the domain of the financial 

creditors who   are   called   upon   to   vote   on   the 

resolution plan under Section 30(4) of the I&B Code.”  

148. It   has   been   held,   that   in   an enquiry   under   

Section   31,   the   limited enquiry that the Adjudicating 

Authority is permitted is, as to whether the resolution plan 

provides:  

(i) the payment of insolvency resolution process 

costs in a specified manner in priority to the 

repayment of other debts of the corporate 

debtor,  

(ii) the   repayment   of   the   debts   of operational   

creditors   in   prescribed manner,  

(iii) the management of the affairs of the corporate 

debtor,  

(iv) the   implementation   and supervision of the 

resolution plan,  

(v) the plan does not contravene any of the 

provisions of the law for the time being in force,  

(vi) conforms   to   such   other requirements as 

may be specified by the Board. 

149. It will be further relevant to refer to the following 

observations of this Court in K. Sashidhar (supra):  

57.   …Indubitably,   the   remedy   of appeal   including   

the   width   of jurisdiction of the appellate authority and   

the   grounds   of   appeal,   is   a creature   of   statute. 

The   provisions investing jurisdiction and authority in   

NCLT   or   NCLAT   as   noticed earlier,   have   not   made   

the commercial   decision   exercised   by CoC of not 

approving the resolution plan   or   rejecting   the   same, 

justiciable.   This   position   is reinforced from the limited 
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grounds specified   for   instituting  an  appeal that   too   

against   an   order “approving   a   resolution   plan” under   

Section   31.   First,   that   the approved   resolution   plan   

is   in contravention of the provisions of any law for the time 

being in force. Second, there has been material irregularity 

in exercise of powers “by the resolution professional”   

during   the   corporate insolvency resolution period. Third, 

the debts   owed   to   operational   creditors have   not   

been   provided   for   in   the resolution   plan   in   the   

prescribed manner.   Fourth,   the   insolvency resolution   

plan   costs   have   not   been provided for repayment in 

priority to all   other   debts.   Fifth,   the   resolution plan 

does not comply with any other criteria   specified   by   the   

Board. Significantly, the matters or grounds— be   it   under   

Section   30(2)   or   under Section   61(3)   of   the   I&B   

Code   —are regarding   testing   the   validity   of   the 

“approved”   resolution   plan   by   CoC; and  not  for 

approving the resolution plan  which  has  been  

disapproved  or deemed to have been rejected by CoC in 

exercise of its business decision.” [emphasis supplied]  

150. It will therefore be clear, that this Court, in unequivocal 

terms, held, that the appeal is a creature of statute and that   

the   statute   has   not   invested jurisdiction   and   authority   

either   with NCLT or NCLAT, to review the commercial 

decision exercised by CoC of approving the resolution plan or 

rejecting the same.  

151. The   position   is   clarified   by   the following 

observations in paragraph 59 of the   judgment   in   the   

case   of K. Sashidhar (supra), which reads thus:  

“59. In   our   view,   neither   the adjudicating authority 

(NCLT) nor the appellate authority (NCLAT) has been 

endowed   with   the   jurisdiction   to reverse the 

commercial wisdom of the dissenting financial creditors and 

that too on the specious ground that it is only   an   opinion   

of   the   minority financial creditors…..”  
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152. This   Court   in Committee   of Creditors   of   Essar   

Steel   India   Limited through Authorised Signatory (supra) 

after reproducing   certain   paragraphs   in K. Sashidhar 

(supra) observed thus:  

“Thus,   it   is   clear   that   the   limited judicial review 

available, which can in no   circumstance   trespass   upon   

a business decision of the majority of the Committee   of   

Creditors,   has   to   be within the four corners of Section 

30(2) of   the   Code,   insofar   as   the Adjudicating   

Authority   is   concerned, and Section 32 read with Section 

61(3) of the Code, insofar as the Appellate Tribunal is 

concerned, the parameters of such review having been 

clearly laid down in K. Sashidhar” 

153. It   can   thus   be   seen,   that   this Court   has   

clarified,   that   the   limited judicial review, which is 

available, can in no   circumstance   trespass   upon   a 

business   decision   arrived   at   by   the majority of CoC. 

154. In   the   case   of Maharashtra Seamless   Limited 

(supra),   NCLT   had approved   the   plan   of   appellant   

therein with regard to CIRP of United Seamless Tubulaar   (P)   

Ltd.   In   appeal,   NCLAT directed,   that   the   appellant   

therein should increase upfront payment to Rs. 597.54 crore 

to the “financial creditors”, “operational   creditors”   and   

other creditors by paying an additional amount of   Rs.   

120.54   crore.   NCLAT   further directed, that in the event 

the “resolution applicant”   failed   to   undertake   the 

payment   of   additional   amount   of   Rs. 120.54 crore in 

addition to Rs. 477 crore and deposit the said amount in 

escrow account   within   30   days,   the   order   of approval 

of the „resolution plan‟ was to be treated to be set aside. While 

allowing the appeal and setting aside the directions of NCLAT, 

this Court observed thus: 

“30. The appellate authority has, in our   opinion,   

proceeded   on   equitable perception   rather   than   

commercial wisdom. On the face of it, release of assets   at   
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a   value   20%   below   its liquidation   value   arrived   at   

by   the valuers   seems   inequitable.   Here,   we feel the 

Court ought to cede ground to the commercial wisdom of 

the creditors rather than assess the resolution plan on the 

basis of quantitative analysis. Such   is   the   scheme   of   

the   Code. Section 31(1) of the Code lays down in clear 

terms that for final approval of a resolution   plan,   the   

adjudicating authority has to be satisfied that the 

requirement   of   sub­section   (2)   of Section   30   of   

the   Code   has   been complied with. The proviso to 

Section 31(1) of the Code stipulates the other point   on   

which   an   adjudicating authority   has   to   be   satisfied.   

That factor is that the resolution plan has provisions for its 

implementation. The scope   of   interference   by   the 

adjudicating   authority   in   limited judicial   review   has   

been   laid   down in Essar   Steel [Essar   Steel   India   Ltd. 

Committee of Creditors v. Satish Kumar Gupta, (2020) 8 

SCC 531], the relevant passage   (para   54)   of   which   

we   have reproduced   in   earlier   part   of   this 

judgment.   The   case   of   MSL   in   their appeal is  that  

they want to run  the company   and   infuse   more   funds.   

In such circumstances, we do not think the appellate 

authority ought to have interfered   with   the   order   of   

the adjudicating authority in directing the successful   

resolution   applicant   to enhance their fund inflow upfront.” 

155. This   Court   observed,   that   the Court   ought   to   

cede   ground   to   the commercial   wisdom   of   the   

creditors rather than assess the resolution plan on the   basis   

of   quantitative   analysis.   This Court   clearly   held,   that   

the   appellate authority   ought   not   to   have   interfered 

with   the   order   of   the   adjudicating authority   by   

directing   the   successful resolution   applicant   to   enhance   

their fund inflow upfront.  

156. It would thus be clear, that the legislative   scheme,   as   

interpreted   by various   decisions   of   this   Court,   is 
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unambiguous. The commercial wisdom of CoC is not to be 

interfered with, excepting the   limited   scope   as   provided   

under Sections 30 and 31 of the I&B Code.”  

56.  Another three Judges Bench of this Court in the case   of  

Karad   Urban   Cooperative   Bank   Ltd.   vs. Swwapnil 

Bhingardevay & Ors.  (supra), taking a similar view, has 

observed thus: 

“14. The   principles   laid   down   in   the aforesaid decisions, 

make one thing very clear. If all the factors that need to be 

taken   into   account   for   determining whether or not the 

corporate debtor can be kept running as a going concern have 

been   placed   before   the   Committee   of Creditors   and   

CoC   has   taken   a   conscious decision to approve the 

resolution plan, then the adjudicating authority will have   to   

switch   over   to   the   hands   off mode. It is not the case of 

the corporate debtor or its promoter/Director or anyone else that 

some of the factors which are crucial for taking a decision 

regarding the viability and feasibility, were not placed before 

CoC or the resolution professional….” 

57. It could thus be seen, that the legislature has given 

paramount importance to the commercial wisdom of CoC   and   

the   scope   of   judicial   review   by  Adjudicating Authority is 

limited to the extent provided under Section 31 of I&B Code and 

of the Appellate Authority is limited to the extent provided under 

sub­section (3) of Section 61 of the I&B Code, is no more res 

integra. 

58. Bare reading of Section 31 of the I&B Code would also make 

it abundantly clear, that once the resolution plan is   approved   

by   the   Adjudicating   Authority,   after   it   is satisfied, that 

the resolution plan as approved by CoC meets the requirements 

as referred to in sub­section (2) of Section 30, it shall be binding 

on the Corporate Debtor and its employees,   members,   

creditors,   guarantors   and   other stakeholders.  Such a 

provision is necessitated since one of the dominant purposes of 
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the I&B Code is, revival of the Corporate Debtor and to make it a 

running concern.   

59. The   resolution   plan   submitted   by   successful resolution   

applicant   is   required   to   contain   various provisions,   viz.,   

provision   for   payment   of   insolvency resolution process 

costs, provision for payment of debts of operational   creditors,   

which   shall   not   be   less   than   the amount   to   be   paid   

to   such   creditors   in   the   event   of liquidation of the 

Corporate Debtor under section 53; or the amount that would 

have been paid to such creditors, if the amount to be distributed 

under the resolution plan had been distributed in accordance 

with the order of priority in sub­section   (1)   of   section   53,   

whichever   is   higher.     The resolution plan is also required to 

provide for the payment of debts of financial creditors, who do 

not vote in favour of the resolution plan, which also shall not be 

less than the amount to be paid to such creditors in accordance 

with subsection (1) of section 53 in the event of a liquidation of 

the Corporate   Debtor.     Explanation   1   to   clause   (b)   of   

subsection (2) of Section 30 of the I&B Code clarifies for the 

removal of doubts, that a distribution in accordance with the 

provisions of the said clause shall be fair and equitable to such 

creditors.   The resolution plan is also required to provide for the 

management of the affairs of the Corporate Debtor after 

approval of the resolution plan and also the implementation   

and   supervision   of   the   resolution   plan. Clause (e) of 

sub­section (2) of Section 30 of I&B Code also casts a duty on 

RP to examine, that the resolution plan does not contravene any 

of the provisions of the law for the time being in force.   

60. Perusal of Section 29 of the I&B Code read with Regulation   

36   of   the   Regulations   would   reveal,   that   it requires   RP   

to   prepare   an   information   memorandum containing various 

details of the Corporate Debtor so that the resolution applicant 

submitting a plan is aware of the assets and liabilities of the 

Corporate Debtor, including the details about  the creditors and 

the amounts claimed by them.  It is also required to contain the 
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details of guarantees that have been given in relation to the 

debts of the corporate debtor by other persons.   The details 

with regard to all material   litigation   and   an   ongoing   

investigation   or proceeding   initiated   by   Government   and   

statutory authorities   are   also   required   to   be   contained   

in   the information memorandum.  So also the details regarding 

the number   of   workers   and   employees   and   liabilities   of   

the Corporate Debtor towards them are required to be contained 

in the information memorandum.     

61. All these details are required to be contained in the   

information   memorandum   so   that   the   resolution applicant 

is aware, as to what are the liabilities, that he may have   to   

face   and   provide   for   a   plan,   which   apart   from 

satisfying a part of such liabilities would also ensure, that the   

Corporate   Debtor   is   revived   and   made   a   running 

establishment.     The   legislative   intent   of   making   the 

resolution plan binding on all the stake­holders after it gets the 

seal of approval from the  Adjudicating Authority  upon its 

satisfaction, that the resolution plan approved by CoC meets the 

requirement as referred to in sub­section (2) of Section 30 is, 

that after the approval of the resolution plan, no   surprise   

claims   should   be   flung   on   the   successful resolution 

applicant.   The dominant  purpose is, that he should start with 

fresh slate on the basis of the resolution plan approved. 

62. This   aspect   has   been   aptly   explained   by   this Court 

in the case of  Committee   of   Creditors   of   Essar Steel   India   

Limited   through   Authorised   Signatory (supra).  

“107. For   the   same   reason,   the   impugned NCLAT 

judgment   [Standard   Chartered Bank v. Satish Kumar Gupta, 

2019 SCC OnLine NCLAT 388] in holding that claims that may 

exist apart from those decided on merits by the resolution 

professional and by the Adjudicating Authority/Appellate   

Tribunal   can   now   be   decided by an appropriate forum in 

terms of Section 60(6) of the Code, also militates against the 

rationale of Section 31 of the Code. A  successful resolution  



Excise Appeal No.2679 of 2011 

 
23 

applicant cannot   suddenly   be   faced   with   “undecided”   

claims   after   the   resolution   plan submitted by him has been 

accepted as this would amount to a hydra head popping up 

which would throw into uncertainty amounts payable by a 

prospective resolution applicant who would successfully take 

over the business of the corporate debtor. All claims must be 

submitted to and decided by the resolution professional so that a 

prospective resolution applicant knows exactly what has to be 

paid in order that it may then take over and run the business of 

the corporate debtor. This the successful resolution applicant 

does on a fresh slate, as has been pointed out   by   us   

hereinabove.   For   these   reasons, NCLAT judgment   must   

also   be   set aside on this count.” 63. In view of this legal 

position, we could have very well stopped here and held, that, 

the observation made by NCLAT in the appeal filed by EARC to 

the effect, that EARC was   entitled   to   take   recourse   to   

such   remedies   as   are available to it in law, is impermissible 

in law.  

64. As   held   by   this   Court   in   the   case   of  Pr. 

Commissioner   of   Income   Tax   vs.   Monnet   Ispat   and 

Energy Ltd.[ SLP(C) No.6483/2018 (order dated 10.8.2018)] ,   

in view of provisions of Section 238 of I&B Code, the provisions 

thereof will have an overriding effect, if there is any 

inconsistency with any of the provisions of the law for the time 

being in force or any instrument having effect by virtue of any 

such law.  As such, the observations made   by   NCLAT   to   the   

aforesaid   effect,   if  permitted   to remain, would frustrate the 

very purpose for which the I&B Code is enacted.   

86. As discussed hereinabove, one of the principal objects of I&B 

Code is, providing for revival of the Corporate Debtor and to 

make it a going concern.   I&B Code is a complete Code in itself.  

Upon admission of petition under Section 7, there are various 

important duties and functions entrusted   to   RP   and   CoC.     

RP   is   required   to   issue   a publication inviting claims from 

all the stakeholders.  He is required   to   collate   the   said   
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information   and   submit necessary details in the information 

memorandum.   The resolution applicants submit their plans on 

the basis of the details   provided   in   the   information   

memorandum.     The resolution plans undergo deep scrutiny by 

RP as well as CoC.  In the negotiations that may be held 

between CoC and the resolution applicant, various modifications 

may be made so   as   to   ensure,   that   while   paying   part   

of   the   dues   of financial creditors as well as operational 

creditors and other stakeholders, the Corporate Debtor is revived 

and is made an on­going concern.   After CoC approves the plan, 

the Adjudicating Authority is required to arrive at a subjective 

satisfaction, that the plan conforms to the requirements as are 

provided in sub­section (2) of Section 30 of the I&B Code.  Only 

thereafter, the Adjudicating Authority can grant its approval to 

the plan.   It is at this stage, that the plan becomes   binding   

on   Corporate   Debtor,   its   employees, members,   creditors,   

guarantors   and   other   stakeholders involved   in   the   

resolution  Plan.     The   legislative   intent behind this is, to 

freeze all the claims so that the resolution applicant starts on a 

clean slate and is not flung with any surprise claims.  If that is 

permitted, the very calculations on the basis of which the 

resolution applicant submits its plans, would go haywire and the 

plan would be unworkable.  

87. We   have   no   hesitation   to   say,   that   the   word 

“other   stakeholders”   would   squarely   cover   the   Central 

Government, any State Government or any local authorities. The   

legislature,   noticing   that   on   account   of   obvious omission, 

certain tax authorities were not abiding by the mandate of I&B 

Code and continuing with the proceedings, has brought out the 

2019 amendment so as to cure the said mischief.  We therefore 

hold, that the 2019 amendment is declaratory   and   

clarificatory   in   nature   and   therefore retrospective in 

operation.   
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88. There is another reason, which persuades us to take the said 

view.  Sub­section (10) of Section 3 of the I&B Code defines 

“creditor” thus:   

“(10)   “creditor”   means   any   person   to whom   a   debt   

is   owed   and   includes   a financial creditor, an operational 

creditor, a secured creditor, an unsecured creditor and a 

decree­holder;”  

89. Sub­sections (20) and (21) of Section 5 of the I&B Code   

define  “operational   creditor”   and   “operational  debt” 

respectively as such:  

(20) “operational creditor” means a person   to   whom   an   

operational   debt   is owed   and   includes   any   person   to 

whom such debt has been legally assigned or transferred;  

(21) “operational debt” means a claim in respect of the provision 

of goods or services including employment or a debt in respect 

of the payment of dues arising under any law for the time being 

in force and payable to the Central Government, any State 

Government or any local authority;  

90.   “Creditor” therefore has been defined to mean „any person 

to whom a debt is owed and includes a financial creditor,   an   

operational   creditor,   a   secured   creditor,   an unsecured 

creditor and a decree­holder‟.   “Operational creditor” has been 

defined to mean a person to whom an operational debt is owed 

and includes any person to whom such debt has been legally 

assigned or transferred.   “Operational debt” has been defined to 

mean a claim   in   respect   of   the   provision   of   goods   or   

services including employment or a debt in respect of the 

payment of dues arising under any law for the time being in 

force and payable to the Central Government, any State 

Government or any local authority.  

91. It is a cardinal principle of law, that a statute has to be read 

as a whole.   Harmonious construction of subsection (10) of 

Section 3 of the I&B Code read with subsections (20) and (21) of 

Section 5 thereof would reveal, that even a claim in respect of 
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dues arising under any law for the time being in force and 

payable to the Central Government, any State Government or 

any local authority would come within   the   ambit   of   

„operational   debt‟.     The   Central Government, any State 

Government or any local authority to whom an operational debt 

is owed would come within the ambit of „operational creditor‟ as 

defined under sub­section (20) of Section 5 of the I&B Code.  

Consequently, a person to whom a debt is owed would be 

covered by the definition of „creditor‟ as defined under 

sub­section (10) of Section 3 of the I&B Code.  As such, even 

without the 2019 amendment, the Central Government, any 

State Government or any local authority to whom a debt is 

owed, including the statutory dues, would be covered by the 

term „creditor‟ and in any case, by the term „other stakeholders‟ 

as provided in subsection (1) of Section 31 of the I&B Code.  

95. In the result, we answer the questions framed by us as 

under:  

(i) That once a resolution plan is duly approved by   

the   Adjudicating   Authority   under   subsection   

(1)   of   Section   31,   the   claims   as provided 

in the resolution plan shall stand frozen and will 

be binding on the Corporate Debtor   and   its   

employees,   members, creditors,   including   

the   Central Government, any State Government 

or any local   authority,   guarantors   and   other 

stakeholders.   On the date of approval of 

resolution   plan   by   the   Adjudicating 

Authority, all such claims, which are not a part   

of   resolution   plan,   shall   stand extinguished 

and no person will be entitled to initiate or 

continue any proceedings in respect to a claim, 

which is not part of the resolution plan; 

(ii) 2019 amendment to Section 31 of the I&B Code   is   

clarificatory   and   declaratory in nature and therefore 
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will be effective from the date on which I&B Code has 

come into effect; 

(iii) Consequently   all   the   dues   including   the 

statutory   dues   owed   to   the   Central 

Government, any State Government or any local 

authority, if not part of the resolution plan, shall   

stand   extinguished   and   no proceedings in respect 

of such dues for the period   prior   to   the   date   on   

which   the Adjudicating   Authority  grants   its   

approval under Section 31 could be continued.” 

4.0 Thus in terms of the above correspondences and above 

decision of the Hon’ble Supreme Court the CESTAT could not 

have proceeded with the case of the appellant. By its order 

dated 20th September 2018 in IB-378 (PB)/2017, National 

Company Law Tribunal (NCLT) has ordered for liquidation of the 

Appellant, stating as follows: 

“17. In the factual scenario, the members of the COC 

have decided to liquidate the Corporate Debtor, due to non 

receipt of any resolution plan, by majority of 100% vote 

sharing. 

20. It is submitted that the COC has resolved by 100% 

majority to liquidate the Corporate Debtor as there is no 

resolution plan. The Committee of Creditors was of the opinion 

that no resolution plan could be possible, and it is in best 

interest of all the stake holders that the Corporate Debtor be 

liquidated and the decision of COC be intimated to the 

adjudicating authority in terms of the provisions of the code. 

21. In the factual background and in absence of any resolution 

plan and for want of time beyond statutory CIRP period; there 

is no other alternative but to order, in conformity with the 

unanimous decision of the COC, for liquidation of the 

Corporate Debtor under Section 33 of the Code. 

22. In the result application is allowed by ordering the 

liquidation of the corporate debtor namely Moser Baer India 

Ltd., in the manner laid down in Chapter III of Part II of the 
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Insolvency and Bankruptcy Code 2016 along with following 

directions:  

a. Mr. Anil Kohli resolution professional holding 

registration no IBBI/IPA-001/IP-P00112/2017-

18/10219, is appointed as liquidator in terms of Section 

34 (1) of the Code. 

b. Mr. Anil ZKohli is directed to issue Public Announcement 

stating that the corporate debtor is in liquidation, in 

terms of Regulation 12 of the Insolvency and 

bankruptcy Board of India (Liquidation Process) 

Regulations, 2016; 

c. The registry is directed to communicate this Order to 

the registrar of Companies, NCT of Delhi & Haryana and 

to the Insolvency and Bankruptcy Board of India; 

d. The Order of Moratorium passed under Section 14 of 

the Insolvency and Bankruptcy Code, 2016 shall cease 

to have its effect and that a fresh Moratorium under 

Section 33 (%) of Insolvency and Bankruptcy Code 

shall commence; 

e. The Liquidator is directed to proceed with the process of 

liquidation in the manner laid down in Chapter III of 

Part II of the Insolvency and Bankruptcy Code 2016and 

in accordance with the relevant regulations. 

f. The liquidator shall submit a Preliminary Report to the 

adjudicating Authority within seventy five days from the 

liquidation commencement date as per regulation 13 of 

the Insolvency and Bankruptcy (Liquidation Process) 

Regulation 2016. 

g. Copy of this order be sent to the financial creditors, 

corporate debtor and the liquidator for taking necessary 

steps. 

h. CA. 756 (PB)/ 2018 filed in Company Petition IB-378 

(PB)/2017 is disposed of in the above said terms.” 

5.0 Rule 22 of Custom Excise Service Tax Appellate Tribunal 

Procedure Rules, 1982 read as follows: 
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“RULE 22. Continuance of proceedings after death or 

adjudication as an insolvent of a party to the appeal or 

application. — Where in any proceedings the appellant or 

applicant or a respondent dies or is adjudicated as an 

insolvent or in the case of a company, is being wound up, 

the appeal or application shall abate, unless an application 

is made for continuance of such proceedings by or against 

the successor-in-interest, the executor, administrator, 

receiver, liquidator or other legal representative of the 

appellant or applicant or respondent, as the case may be :  

Provided that every such application shall be made within a 

period of sixty days of the occurrence of the event :  

Provided further that the Tribunal may, if it is satisfied that 

the applicant was prevented by sufficient cause from 

presenting the application within the period so specified, 

allow it to be presented within such further period as it may 

deem fit.” 

6.0 Undisputedly in terms of the order dated 20.09.2018, 

National Company Law Tribunal has directed for winding up of 

the appellant company and have appointed official liquidator in 

the matter. No application as per Rule 22, has been made by the 

official liquidator appointed by the NCLT in the matter for 

continuance of this appeal before tribunal even after expiry of 

more than five years from the date of NCLT order. Thus the 

appeals should abate in terms of the above referred rule.  

7.0 Appeal abates in terms of Rules 22 of Custom, Excise & 

Service Tax Appellate Tribunal Procedure Rules, 1982. 

(Pronounced in open court on- 05 April, 2024) 

 

 Sd/- 

 (P.K. CHOUDHARY) 

MEMBER (JUDICIAL) 
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