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DATE OF HEARING : 28 May, 2024
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SANJIV SRIVASTAVA:

This appeal is directed against Order-in-Appeal No0.205-
CUS/APPL/LKO/2021 dated 25.08.2021 passed by Commissioner
(Appeals) Customs, GST & Central Excise, Lucknow. By the
impugned order learned Commissioner (Appeals) has upheld the
Order-in-Original No.52/ADC/2020-21 dated 27.08.2020 passed

by Commissioner (Preventive) Customs, Lucknow as under:-

Jiraer
"39.1 &, S AfFPFYT EHA, 3H 22 TG, YT 4 3egel EH,
fAardt w7 d9¢-70, el qre, gie- @ERT;, TREYR, Iogo-
273015, §RAT grgwic g R- 7783604 & grg & 3ifdafaa
(Seized) 933.000 717 fageft & He¥ ¥031,16,220/- (%o
SHANT I Flelg §9I] & a1 & ATE) F JAT Yo AT,
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1962 &I §RT 111 (d), 111(1) vg 111 (m) & GIgen7 &
el quf &7 & SHER0T Fed FT el 3l &/
39.2 & S affegy AR, 37 22 Y, T S Hegol EH,
[FAardt #7 HAax-70, Besdr q1é, qive GIgRI, TNEY, 3ofo-
273015, & 9rg & s 933.000 A fAaft AT & G, &t
g B9t # ggFd Sled §YIST vd U &7, ST FS afollcad
Hed A1 8 @ WA Yoh IfAfAIH, 1962 F GRT 119 &
eralcd guf &7 & 3fOg¥0r (Absolute Confiscation) &I 3iiaer
acr gl
39.3 # o Gt} EHA, 3H 22 T8, §T A gl EHI,
fAaredt &7 d9¢-70, Fesdr qre, uiee- @ERT;, TRER, FoFo-
273015, ¢ AT Yo JfAfAgH, 1962 F IWiFd aftid
GIdeflsl] FT 3eeltld XA & PRV AT Yo HfAAFH, 1962 HI
&RT 112 (b) & 3dalad &92 10,00,000/- (393 &&F &r@ HIF)
HT FHAT HRIAT FT &/
39.4 & 'fFF B & FFfdd & W HA Yoh IHAHTA,
1962 & GRT 112 & 3fecddld qU3 &l & PR Flald
G gl
2.1 The Appellant was intercepted from Lucknow Airport
alongwith 933.000 grams of gold valued at Rs.31,16,220/-. After

completion of investigation show cause notice dated 15.09.2019

was issued asking from the Appellant to show cause:-
"(1) (%) A GfPEgY A, 37 22 a8 g7 A seger EA,
[Aarel- A Hax-70, Rl 9Ie, GRe-GlgRTT;, TNEY, 3ofo-
273015, & grg & IATART (Seized) 933.000 m#H fagoft @i=r
He $031,16,220/- AT (393 SHcAH &I Hlelg §51 &I &
dE A7H), ST HAT Yo IEAAIH, 1962 F [@ff-~T &R &
3colgel & GaRT fager & HRT H Jder &G & T AT ST 6T
g, H HAT Yok fAAIH, 1962 FI GRT 111 & a1l &
3l gui &qv & 3ifeefed (absolute confiscation) & ferar
ST
(G) 3RiFd RIAG / Fed [@aef G 933.000 FTH & G,
glet @ B9 # ggad §¥lst vad v &7 fAEE Fs d1follcTdH
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Heg gl &, @ AT Yo fAHIH, 1962 I GRT 119 &
Hafta sif@asafaa (confiscation) & T Sl

2. A affwgy EHA 37 22 T, 97 4 gl EH, fAard-
&7 dA 70, fRedt 918, qee-algRe], IRGR, Fogo-273015, vd
o fdl & arsfeeid & @& HA Yok AfaATH, 1962 #
IRIFT dfvld GiaEe # 3eoEd el & BRU HAT Yo
JfafAgs, 1962 & &RT 112 & iddld AT JRIQAT fHar
ST

2.2 Show cause notice was adjudicated against the Appellant as

per the Order-in-Original referred above. Aggrieved Appellant
filed the appeal before the learned Commissioner (Appeals)
which has been dismissed as per the impugned order.
3.1 I have heard Shri Anuj Agrawal learned Advocate appearing
on behalf of the Appellant and Shri Santosh Kumar learned
Authorized Representative for the Revenue.
3.2 Learned Counsel for the Appellant submits that,-
>the Order-in-Original was passed without taking note of the
fact that a copy of notice was never served upon the
Appellant. Accordingly, he was not in a position to make
compliance.
>No effective hearing also took place in the matter before the
Original Authority.
>Appellant had filed the appeal before the learned
Commissioner (Appeals) stating this ground as evident
from the grounds of appeal in the appeal filed before the
learned Commissioner (Appeals) at Serial No.8 as under:-
>Impugned order has not recorded any findings on this
ground stated in the appeal. Therefore the impugned order
is @ non speaking order.
>the order has been passed in violation of principles of
Natural Justice, without any opportunity being made
available to the Appellant for making effective defence

before the Original Authority.
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>In this appeal filed before the tribunal this fact has been
stated in part No.6 of statement of fact and point No.D in
the grounds of appeal.
3.3 Learned Authorized Representative reiterated the findings
of the impugned order.
4.1 1 have considered the impugned order along with the
submissions made in the appeal and during the course of
arguments.
4.2 In Order-in-Original No.52/ADC/2020-21 dated 27.08.2020

following has been recorded:-

“gref 1 g4y

17. 3%d R A3l A & Gegav H A Fr IR & Fls
o 1@ Gegex qree Tl §IT &1
FRTINT FAdrs HT RFIs:

18. grpld® ~AT & A FT Gleld XA gV AT FIBPY
WEH G A el (AR 39e Fard H FH el vd gHT &

Y FFAIT  gAdls 8 HHAN  Reid  25.06.2020,
03.07.2020 ©q 27.08.2020 & 3fOfAvIgsT 3fOFNT & THET
3R gl & [1d g7 9T 1397 T R Z7H & faear
1afar av 7 &b St GFEFR AT G A Hegel EHEA IR T &
ST FIS AP FIANAT AT G&T IGet 8 ITIT §3TI
18.1 erdiaror fafAvIgeT FifdesRt & a#Aer 03 [Affl=~1 faraar
W IR Gald [FT S & &g M egiFdad gedars @& fev
3R el §91 T§ T &G H HHA FFET Tl AFTT
FNe? FT HHAT GAld iar §1 A 91T #HHe & TFEET T2,
BT 3 FTEIR 97 SHFT [3aTar FN FvfT #xa & FfaRked #ig
g faweq O A & Grplds AT & RgEHIT # qul 3K
FIT G # IHEROT T AT &

18.2 Y 39 YRUT FI FrEF IHYFA T0ISH & [FHTT FA17
YFol Us dgd [2010 (254) SUer.2l6) va )] HAS H AT
IegTH FIRTATT & A0 & gHYT Aerar § fGaH AT ST
7 Tg e & [& Tl 1T & Mgl & &t a9 gld & Tor
(1) GIFFIRTT &I FRars & Gidgpeid: F37d gl dlel eqfFd @l




Customs Appeal No.70643 of 2021

PRUT FAF ANCH FRT 7 S aifge 3N (2) geAars @
HGGX/| H. FIRITTT FT Jg &t Far & & B aHed & azar
3R GRIBYIATT & AR 37H & el FT A 3ecead gld
&t & 3iEer gfee gt Sirer &1

18.3 59 FHIARFT 3HATY GIUag §71H 3% a9 IF [2009
(237) 3.0er.dl. 241 (va. )] #AHeG H AL ITTIH ~FITAT o7
FeT & 1F grpids g & [Aqend & al 297 &) go71 797 &
'nemojudex in causasua” 3¥Ulad "9 & FHA H FIF qlFT
Ao el & Rl HR Giplds S HGERT [HIH &
‘audi alteram patern" 37¥ld &t sft egfFa @ ga st &
IHfOFR & FfT o @ FT|" H. GRIITT F Tg T AT &
& FfeT 30 Bgenad #T TaH 3aaq 8, Aifcd ddid 3R TS
il TRT 3N 31aed® & [F GerdR & [Adege Gidgpel Jeer
TR @ & Ggcl 38F AIfH SRT & Sl T1eT/ GERT 3add
Jg & & 9ol 1 a9 HAY AT gdicd g fF GEeR

3FdGeT JEGA I P/
18.4 5 W H glaAl Jagal @ HFfCwE & & fAsqIfad 2w
IIT & ST [ ggel wEr G gl § & wiaal @ sHfad
HRUT A3 ANSH Gget 87 FRT F1 57 gdr & N sESH qifceT @
TFGEr H H FF faarg 78] & FUr FAI F 37 HHA H FOIT
& [V godls & THYqol JaGER Hald [0 v &) 36 HAA &
gl 3N aRIFIGEr & gg [AgeEr & Siar & & gipids ~arT &
1AGENT T 419 3R BT & & qlclad 347 3T &1 3 36
IGRTA@T T2 & el # #H 57 HHA & 1T - AT
giHar @ 3t ST &1

4.3 The order of the Original Authority has been passed without

service of the notice on the Appellant and without recording any
fact with regard to the service. The order has been passed in
contravention of the principles of natural justice. It is also
informed that all the three days of hearing during the period
which was fixed 25.06.2020, 03.07.2020 & 27.08.2020 when the
entire country was struggling with Covid-19. Just because three
days were assighed during that period for personal hearing this

could not be held to be a grant of opportunity for personal
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hearing to comply with the principles of natural justice
specifically taking into this effect of Covid-19. Hon'ble Apex
Court has in Suo Motu Writ Petition (C) No.3 of 2020 vide
order dated 10" January 2022 directed as follows:

"5. Taking into consideration the arguments advanced by
learned counsel and the impact of the surge of the virus on
public health and adversities faced by litigants in the
prevailing conditions, we deem it appropriate to dispose of
the M.A. No. 21 of 2022 with the following directions:

I. The order dated 23.03.2020 is restored and in continuation
of the subsequent orders dated 08.03.2021, 27.04.2021
and 23.09.2021, it is directed that the period
from 15.03.2020 till 28.02.2022 shall stand excluded for
the purposes of limitation as may be prescribed under any
general or special laws in respect of all judicial or quasi-
judicial proceedings.

II. Consequently, the balance period of limitation remaining as
on 03.10.2021, if any, shall become available with effect
from 01.03.2022.

III. In cases where the limitation would have expired during the
period between 15.03.2020 till 28.02.2022,
notwithstanding  the  actual balance  period  of
limitation remaining, all persons shall have a limitation
period of 90 days from 01.03.2022. In the event the
actual balance period of limitation remaining, with effect
from 01.03.2022 is greater than 90 days, that longer
period shall apply.

I1V. It is further clarified that the period from 15.03.2020 till
28.02.2022 shall also stand excluded in computing the
periods prescribed under Sections 23 (4) and 29A of the
Arbitration and Conciliation Act, 1996, Section 12A of the
Commercial Courts Act, 2015 and provisos (b) and (c) of
Section 138 of the Negotiable Instruments Act, 1881 and
any other laws, which prescribe period(s) of limitation for
instituting proceedings, outer limits (within which
the court or tribunal can condone delay) and termination of
proceedings.”

4.4 Since the Original Authority has passed the order without

compliance with the principles of natural justice and without
ensuring the service of show cause notice on the Appellant which
as submitted by the counsel for the Appellant has not been
served even till date. Undisputedly Appellant has taken ground

before the First Appellate authority as is evident by point No.8 in
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the grounds of appeal filed by appellant before Commissioner
(Appeal) reproduced below:

"8. That the no show causes notice was sent to the
appellant by Customs. Therefore, appellant could not
send to the reply of show cause notice.”

Commissioner (Appeals) has not recorded any findings in the

impugned order.

4.5 1 do not find any merits in the impugned order and am
inclined to remand this matter back to the Original Authority for
de novo consideration.

5.1 Appeal allowed. Matter remanded to the Original Authority
for de novo consideration.

5.2 Original Authority should within fifteen days receipt of this
order ensure that show cause notice is duly served upon the
Appellant and thereafter within ninety days re-adjudicate this
matter after duly complying with the principles of natural justice.
5.3 The amounts deposited as pre-deposit for hearing of this
appeal shall stand deposited with the concerned Adjudicating
Authority till the disposal of the matter in remand proceedings
by him. No refund claim shall be made by the Appellant for this
amount during this period.

5.4 Appellant should also fully cooperate in the matter with
adjudicating authority with regards to the service of notice and
adjudication process by not seeking any adjournment whenever

matter is listed.

(Dictated and pronounced in open court)

(SANJIV SRIVASTAVA)
MEMBER (TECHNICAL)

LKS



