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! STAR232011 SARITA HARLALKA,
ELFISTONGANI, JAUNPUR
(ULP)

STS242010 MR, KRISHNA KUMAR
HARLALKA,
ELFISTONGANI, JAUNPUR
(L.P)
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38,M.G.Marg, civil Lines,
Allahabad
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IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE
TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT Ne. I

APPEAL No. $T/1823 & 1824/2011-CU[DB]
(Arising out of Order-in-Appeal No. 83-84/ST/ALLD/2011 dated 0d-
050772011 passed by Commissioner of Ceniral Excise & Customs
{(Appeals), Allahabad)

Sarita Harlalka (in Appeal No. ST/1823/201 1) &

Krishan Kumar Hartalka (in Appeal No. ST/1824/201 5) Appellant(s)
V.

Commissioner of Central Excise, Allahabad Respondent(s)
Appearance:

Absent on Call - for Appellant(s)
Shr Mohd Altaf (Assti. Commr.) AR for Respondent(s)
CORAM:

Hon’ble Mrs. Avchana Wadhwa, Member (Judicial)
Hon’ble Mr, Anil G. Shakkarwar, Member (Technical)

Date of Hearing : 04/01/2G18
Date of Decision 04/01/2018

FINAL ORDER NOs:=" 007, 6-7097.7/2018

Per: Archana Wadlnwa

Both the appeals are being disposed of by a common™ ™

order, m the absence of the appellants, after hearing the

learned DR and after going through the impugned order.

2. As per the facts on record the appellants are earning
commission from one M/s Amit Qils Ltd. for sale of their
vegetable oil. During the period from 2004-05 to 2007, the

commissions earned by them were held to be falling under the
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category of Business Auxiliary Services and were held Hable to
service tax. Accordingly, demands were raised against them
by issuance of show cause notice and by invoking the longer
period of limitation. The appellants took a categorical stand
before the authorities below that inasmuch as they were
working in their individual capacity and were not a
commercial concern, no duty lability would arise against
them for the periocd prior to 01.05.2006, when there was a
change in the definition and the expression “commercial
concern” was replaced with the wordings “Any person”. The
demand was also assailed on the point of limitation as also on
the ground that a part of the same would fall within the small

scale exemption.

3. We note that admitiedly the demands 1z both cases are
confirmed by invoking the longer period of himitation. For the
period prior to 01.05.20006, there could be a bona fide belief
onn the part of appellants that inasmuch as they are not
commercial concerns and are working as individuals, no tax
liability can arise. Otherwise also we note that the appellants
are working in their individual capacity and earning the
commission for the sale of vegetable oil of their principal,
cannot be held to be well acquainted with the legal position.
There was a lot of confusion in the field, in the earlier stages
of introduction of service tax and was undergoing changes. In

this scenario, no mala fide can be atiributed to the appellants
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for the simple reason that they did not get themselves
registered with the Department and did not file the returns. It
15 well settled law that for attributing the mala fide there has
to be evidence indicating that such non-payment of tax was
with an intention to evade tax. This was so held by the
Hon'ble Supreme Court in the case of Padmini Preducts vs.
Collector of Central Excise reported at 1989 {43) E.L.T. 195

(S.C).

4, Inasmuch as the Revenue has not referred to any
positive facts indicating any mala fide intention of the
appellants to evade duty, we are of the view that the longer

period is not available to the Revenue.

5. Accordingly, the demands as also penalties are set aside

on the ground of limitation and both the appeals are allowed

with consequential relief to the appellants.

(Dictated and pronounced in Court) = o -

Sdi- 8d/-
Anil.GG. Shakkarwar {Archana Wadhawa)
Member{Technical) Member (Judiciai)
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