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SANJIV SRIVASTAVA: 

 

 This Appeal is directed against the Order-in-Appeal No. 

482-CUS-APPL-LKO-2023, dated 05/07/2023 passed by 

Commissioner (Appeals) Customs, CGST & Central Excise, 

Lucknow. By the impugned order following has been held:- 

 

“06. I have gone through the case records and find that the 

previous appeal of the appellant against denial of PR had 

been rejected by the undersigned for the reasons recorded 

in the order and also that the appellant had never appeared 

in person either before the Customs at any stage of 

investigation or before the undersigned during the course of 

the personal hearing of the case even after offering ample 

opportunities for his appearance so that bonafide of his 

existence and claim could be ascertained and confirmed. 

HON’BLE MR. SANJIV SRIVASTAVA, MEMBER (TECHNICAL)
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Further, I find that the appellant has failed to adduce any 

new fact or document on record which could substantiate the 

claim of the appellant regarding the ownership over the 

seized goods.  

 In view of the above, I find that the appellant has not 

been able to prove its claim over the absolutely confiscated 

Silver granules and I hold that the appellant does not have 

any locus-standi in the present case of seizure. The appeal 

filed by the appellant is thus rejected being devoid of any 

merit.” 

 

2.1 The Sashastra Seema Bal (SSB) officers, Kakrahawa on 

29.07.2021 recovered a bag containing silver in granular form 

weighing 39.955 kg of 99.9% purity valued at Rs.27,94,852/-. 

There was no claimant for the said bag. The bag was handed 

over to the Customs Officers, Kakrahawa who seized the same 

on 30.07.2021 under a belief that the same has been smuggled 

into India from across the border and is liable for confiscation in 

terms of Section 111(b) of the Customs Act, 1962.  

2.2 The Appellant vide their application dated 25.08.2021 

claimed ownership of the seized goods and requested for 

provisional release in their favour. The said request was rejected 

by the Additional Commissioner, Lucknow vide Order dated 

07.01.2022 for failing to establish their ownership of the seized 

goods.  

2.3 After completion of the investigation a Show Cause Notice 

dated 07.01.2022 was issued stating as follows:- 

“6. उपरोक्त स े ऐसा प्रतीत होता है कि उपरोक्त अभिग्रहीत 
सामान िो नेपाल िे ओडवभलया गााँव होत ेहुए नो मेंस लैंड िे रास्त े
नेपाल से िारत आयात िा प्रयास किया जा रहा था। उपरोक्त रास्ता 
अधिसूचना सं. 63/94- सीमा शुल्ि (एन.टी.) दिनांि 21.11.94 में 
उल्ल्लखित मागों में नहीं है। इसभलए अभिग्रहीत चांिी गे्रन्यूल्स 
(Silver Granules), वजन 39.955 किग्रा.. मूल्य रु. 
27,94,852/-, सीमा शुल्ि अधिननयम 1962 िी िारा 111 (b) व 
(d) िे अतंगगत अधिहरणीय प्रतीत होती है तथा उपरोक्त वैखणगत 
िाराओ एवं अधिसूचना िे उल्लंघन िे भलए उपरोक्त "ल्जस किसी से 
सम्बंधित हो" (नोदटसी सं. 1) सीमा शुल्ि अधिननयम 1962 िी 
िारा 112 िे अतंगगत िंड िे पात्र है। 
 

7. अतः उपरोक्त नोदटसीज "ल्जस किसी स ेसम्बंधित हो" िो एतद् 
द्वारा यह आहूत किया जाता है कि वह संयुक्त आयुक्त, सीमा शुल्ि 
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(ननवारि) आयुक्तालय, लिनऊ, पंचम तल, िेन्रीय िवन सेक्टर- 
एच, अलीगंज, लिनऊ िो इस िारण बताओ सूचना िी प्राल्तत िे 
30 दिनों िे अन्िर िारण बताये कि क्यों न :- 
 

(i) उपरोक्त अभिग्रहीत चांिी गे्रन्यूल्स (Silver Granules) वजन 
39.955 किग्रा., मूल्य रु.27,94,852/- िो सीमा शुल्ि अधिननयम 
1962 िी िारा 111 (b) िे अतंगगत अधिहरण िर भलया जाये। 
 

(ii) और "ल्जस किसी से सम्बंधित हो" पर उपयुगक्त अधिननयम एवं 
अधिसूचना िे प्राविानों िा उल्लंघन िरने िे िारण इसी अधिननयम 
िी िारा 112 िे अतंगगत जुमागना लगाया जाये।“ 

 

2.4 After the issuance of the Show Cause Notice, Appellant 

again filed their application dated 23.03.2022 again claiming the 

ownership of the said seized goods and requested for provisional 

release in his favour which was again rejected by the Additional 

Commissioner, Customs (Preventive), Lucknow vide Order dated 

31.05.2022 reiterating the same grounds recorded in his 

previous order.  

2.5 Aggrieved Appellant filed a petition before the Hon’ble High 

Court Lucknow Bench. The Hon’ble Court directed the Appellant 

to take a course of statutory remedy of appeal under Section 

128 of the Customs Act. The Appellant thereafter filed an appeal 

before the Commissioner (Appeals) which have been rejected 

vide Order-In-Appeal No.73/Cus dated 26.09.2022. Hence this 

Appeal.  

3.1 I have heard Shri Anuj Agarwal, Advocate for the Appellant 

and Smt. Chitra Srivastava, Authorized Representative for the 

Revenue.  

3.2 Arguing for the Appellant learned counsel submits that  

 the Appellant is a resident of Nepal and is engaged in the 

business of making jewelries of gold and silver through 

artisan in Nepal.  

 the silver was legally procured by him from various 

sources in Nepal for which he has produced the documents 

such as purchase ledgers etc., to claim the ownership of 
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the said silver on the date when the goods were recovered 

unclaimed by the officers of the SSB.  

 Silver had been left by his Manager Mr. Praveen Jaiswal on 

the boarder (No man’s land) fearing action from SSB which 

was being taken again by certain labourers.  

 As to claim his ownership he within one month of the 

seizure made claim before the Customs Authority. 

However, he was not able to respond to the summons 

issued for the reason that due to Covid during that period 

people were not allowed to move across the border. As 

being the legal claimant of the silver the same should have 

been released to him.  

3.2 Learned Departmental Representative for the Revenue 

reiterates the findings recorded in the impugned order.  

4.1 I have considered the impugned order alongwith the 

submissions made in the appeal and during the course of 

argument.  

4.2 I find that the Order-In-Original records as follows for not 

considering the Appellant’s claim as the legal owner of the 

silver:- 

“6. वििेचना एिं वनष्कर्ष   

मैंने िाद से समं्बवित सभी कागजात, कारण बताओ नोविस और श्री बुध्दसागर 

यादब, अहीर द्वारा  वदए गए विखित जबाब एबं उपिब्ध दस्ताबेजो ं का ध्यान 

पूिषक एिं विविित अििोकन वकया है। इस प्रकरण  में वनम्न वबन्दुओ ं पर 

अविवनणषयन वकया जाना है वक क्या-   

1. उपरोक्त अवभग्रहीत चांदी गे्रनयूल्स (Silver Granules) िजन 39.955 

वकग्रा. मूल्य र.27,94,852/-  सीमा शुल्क अविवनयम 1962 की िारा 

111 (b) के अंतगषत अविहरण वकया जा सकता है।   

2. वजस वकसी से समं्बवित हो पर उपयंक्त अविवनयम एिं अविसूचना के 

प्राििानो ंका उलं्लघन करने के  कारण इसी अविवनयम की िारा 112 के 

अंतगषत जुमाषना िगाया जा सकता है।   

6.1 मैं यह पाता हं वक इस केस में अविकाररयो ंने िृहद जांच कर कारण बताओ 

नोविस जारी की है और  नोविसी के खििाफ आरोप तय वकए हैं। उक्त केस में 
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नोविसी "वजस वकसी से समं्बवित है" को बनाया गया है  और उक्त द्वारा कोई 

जबाब नही ंवदया गया और श्री बुध्दसागर यादब, अहीर ने उक्त सामान पर अपने 

स्वावमत्व  के विए जो तकष  प्रसु्तत वकए हैं, उनके आिार पर एक संतुवित वनणषय 

िेने का प्रयत्न करंगा। मैं देिता हं वक  अविकाररयो ंने वनम्नविखित सबूत प्रसु्तत 

कर यह सावबत करने का प्रयास वकया है वक नोविसी ने एक  सुवनयोवजत र्डयंत्र 

के तहत अिैि रप से चांदी का आयात वकया है। अतः  मै उपरोक्त के आिार 

पर अब प्रते्यक  वबंदुपर क्रमिार चचाष करता हूँ।   

6.2 अवभिेिो ंके अध्ययन से मैं यह पाता हूँ वक उक्त चांदी को अज्ञात व्यखक्तयो ं

द्वारा सीमा शुल्क अविवनयम 1962 की  िारा 7(1)(C) के अंतगषत जारी 

अविसूचना सं. 63/94- सीमा शुल्क (एन. िी.) वदनांक 21.11.94 तथा  

सहपवित विदेश ब्यापार (विकास एिं वनयमन) अविवनयम, 1992 की िारा 3 

(3) एिं िावणज्य मंत्रािय  मारत सरकार द्वारा जारी वबदेश ब्यापार नीवत 2015- 

20 के प्राबिानो/ं प्रवतबंिो ंका उलं्लघन करके नेपाि से  भारत िाया गया, जो 

वक सीमा शुल्क अविवनयम 1962 की िारा 111 (b) ि (d) के अंतगषत 

अविहरण करने  योग्य है । अतः  अविकाररयो ं ने उक्त बरामद चांदी गे्रनू्यल्स 

(Silver Granules),  दो वनष्पक्ष गिाहो ंकी उपखिवत में इसी अविवनयम की 

िारा 110 के अंतगषत वदनांक को 30.07.2021  अवभग्रहीत कर विया ।   

6.3 मैं सीमा शुल्क अविवनयम, 1962 की िारा 123 का वजक्र करना चाहंगा 

जो वक कहता है: 

Section 123, Burden of proof in certain cases. [(1) Where any 

goods to which this section applies are seized under this Act 

in the reasonable belief that they are Smuggled goods, the 

burden of proving that they are not smuggled goods shall be- 

 

(a) in a case where such seizure is made from the possession 

of any person- 

 

(i) on the person from whose possession the goods were 

seized, and 

 

(ii) if any person, other than the person from whose 

possession the goods were seized, claims to be the owner 

thereof, also on such other person; 

(b) in any other case, on the person, if any, who claims to be 

the owner of the goods so seized. 

 

(2) This section shall apply to gold, Silver bullion & Cigarettes 

added by Notification No. 103/2016 Customs (N.T.) [dated) 

25.07.2016) land manufactures thereof), watches, and any 

other class of goods which the Central Government may by 

notification in the Official Gazette specify. 
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6.4 मै उपिब्ध दस्तािेजो ंके आिार पर यह पाता हं वक उपरोक्त अवभग्रहीत 

चांदी भारतीय सीमा के अन्दर  बरामद की गयी थी तथा बाद में उपरोक्त बरामद 

चांदी पर श्री बुध्दसागर यादि अवहर ने उपरोक्त पत्र के द्वारा  स्वावमत्व वसद्ध 

करने का प्रयास वकया है। श्री बुद्ध सागर यादि अवहर, श्री प्रबीण जैसबाि और 

न ही उनके  िकीि अथिा कोई अन्य प्रवतवनवि उपरोक्त वदए गए सम्मन के 

अनुपािन में उपखित हुए और ना ही उक्त  वतवथयो ंपर अवभग्रावहत सामान के 

स्वावमत्व से समं्बवित कोई िैि कागजात प्राप्त करा सके। उपरोक्त सामान  सीमा 

शुल्क अविवनयम, 1962 की िारा 123 के अंतगषत अविसूवचत  िसु्त की शे्रणी में 

आता है अतः  अवभग्रवहत  चांदी का स्वावमत्व वसद्ध करना श्री श्रीबुद्ध सागर यादब 

अहीर का सीमा शुल्क अविवनयम, 1962 की िारा 123  के अंतगषत दावयत्व है। 

श्री बुध्दसागर यादि अवहर द्वारा उक्त अवभग्रहीत चांदी के स्वावमत्व के संबंि में 

प्रसु्तत  दस्तािेज उक्त चांदी के स्वावमत्व को उनके पक्ष में सावबत करने में 

पूणषतया असमथष और अपयाषस है अतः  सीमा  शुल्क अविवनयम, 1962 की िारा 

123 के अंतगषत, श्री बुध्दसागर यादि अवहर उक्त स्वावमत्व को वसद्ध करने में  

असफि रहे है और उक्त दािे के सम्बन्ध में साक्षयो ंकी पुवि न करा पाने  कारण 

श्रीबुद्ध सागर यादि अवहर  का उक्त चांदी के स्वावमत्व का दािा तथ्ो ं के 

विपरीत और अस्वीकायष है । इस संबंि में उपरोक्त सामवयक  उनु्मखक्त आदेश 

के द्वारा उनकी स्वावमत्व से समं्बवित दािेदारी को पहिे भी अस्वीकार वकया जा 

चुका है। मैं  उपरोक्त वििेचना के आिार पर यह पाता हूँ वक उक्त अवभग्रावहत 

सामान सीमा शुल्क अविवनयम 1962 की  िारा 7(1)(C) के अंतगषत जारी 

अविसूचना सं. 63/94- सीमा शुल्क (एन. िी.) वदनांक 21.11.94 तथा  

सहपवित विदेश ब्यापार (विकास एिं वनयमन) अविवनयम, 1992 की िारा 3 

(3) एिं िावणज्य मंत्रािय  मारत सरकार द्वारा जारी वबदेश ब्यापार नीवत 2015- 

20 के प्राबिानो/ं प्रवतबंिो ंका उलं्लघन करके नेपाि से  भारत िाया गया, जो 

वक सीमा शुल्क अविवनयम 1962 की िारा 111 (b) ि (d) के अंतगषत 

अविहरण करने  योग्य है। 

4.3 I also observe that it is not the case that the Appellant’s 

ownership was not considered, however, after considering the 

same it was rejected. The matter went up to the Hon’ble High 

Court who directed taking recourse to Section 128 of the 

Customs Act. The claim to ownership was again rejected by the 

Commissioner (Appeals) in appeal filed under Section 128 of 

Customs Act, 1962 and direction contained in the order of the 

Hon’ble High Court. Nothing has been placed on record to show 



Customs Appeal No.70168 of 2024     

 
 

7 

that the said order of the Commissioner (Appeals) has been 

made subject matter of any appeal or proceeding before this 

Tribunal or any other Authority. Hence that order rejecting the 

claim to ownership of the impugned goods have acquired finality.  

4.4 Appellant on again making claim to the seized silver in 

these proceedings which have been initiated against “to whom 

so ever it may concern” on the same grounds which have been 

already rejected by the proper order of the Appellate Authority 

made under Section 128 as per the directions of Hon’ble High 

Court cannot be held to be proper and is in contravention of the 

earlier order of the Appellate Authority. In para 3 of the 

impugned order following has been recorded: 

“03. The appellant vide their application dated 25.08.2021 

claimed the ownership of the said seized goods and 

requested for its provisional release in their favour, which 

was rejected by the Additional Commissioner, Customs 

(Prev.) Commissionerate, Lucknow vide order dated 

07.01.2022 for failing to establish their ownership of the 

said seized goods. Subsequent to the issuance of show 

cause notice dated 27.01.2022 in the present case, the 

appellant vide their application dated 23.03.2022 again 

claimed the ownership of the said seized goods and 

requested for its provisional release in his favour, which was 

again rejected by the Additional Commissioner, Customs 

(Prev.) Commissionerate, Lucknow vide order dated 

31.05.2022 reiterating the reason as mentioned in his 

previous order. Feeling aggrieved, the appellant filed a 

petition before the Hon'ble High Court, Lucknow Bench. The 

Hon'ble Court directed the appellant to take recourse to the 

statutory remedy of appeal available under Section 128 of 

the Customs Act, 1962. Subsequently, the appellant has 

filed appeal before the Commissioner (Appeals), Customs, 

CGST & Central Excise Lucknow who vide Order-In-Original 

No. 731-Cus/Appl/ LKO/2022 dated 26.09.2022 rejected the 

appeal of the appellant for the reasons that the appellant 

has failed to prove his ownership over the seized goods. 
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Later. the case was decided vide impugned order and the 

seized goods were ordered for absolute confiscation.” 

4.5 The claim is made without any challenge to the earlier 

order of Commissioner (Appeal) rejecting the claim to ownership 

made by the Appellant, is barred in terms of principals of res-

judicata which is very essential for transparency of action and 

judicial proceedings. 

4.6 Also I do not find any merits in the claim made and also 

observe that such a claim did not lie before the Customs 

Authority without even a proper FIR filed before the relevant 

Police Authority for the lost goods, the action of the Customs 

Authority cannot be faulted with.  

5.1 I do not find any merits in the appeal. Accordingly, appeal 

is dismissed. 

(Operative part of the order is pronounced in open court) 

 
 

 
 

 
 

 
 

 
 

 
 

 
 

 
Sd/- 

(SANJIV SRIVASTAVA) 
MEMBER (TECHNICAL) 
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