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SANJIV SRIVASTAVA:

This Appeal is directed against the Order-in-Appeal No.
482-CUS-APPL-LKO-2023, dated 05/07/2023 passed by
Commissioner (Appeals) Customs, CGST & Central Excise,

Lucknow. By the impugned order following has been held:-

"06. I have gone through the case records and find that the
previous appeal of the appellant against denial of PR had
been rejected by the undersigned for the reasons recorded
in the order and also that the appellant had never appeared
in person either before the Customs at any stage of
investigation or before the undersigned during the course of
the personal hearing of the case even after offering ample
opportunities for his appearance so that bonafide of his
existence and claim could be ascertained and confirmed.
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Further, I find that the appellant has failed to adduce any
new fact or document on record which could substantiate the
claim of the appellant regarding the ownership over the
seized goods.

In view of the above, I find that the appellant has not
been able to prove its claim over the absolutely confiscated
Silver granules and I hold that the appellant does not have
any locus-standi in the present case of seizure. The appeal
filed by the appellant is thus rejected being devoid of any
merit.”

2.1 The Sashastra Seema Bal (SSB) officers, Kakrahawa on
29.07.2021 recovered a bag containing silver in granular form
weighing 39.955 kg of 99.9% purity valued at Rs.27,94,852/-.
There was no claimant for the said bag. The bag was handed
over to the Customs Officers, Kakrahawa who seized the same
on 30.07.2021 under a belief that the same has been smuggled
into India from across the border and is liable for confiscation in
terms of Section 111(b) of the Customs Act, 1962.
2.2 The Appellant vide their application dated 25.08.2021
claimed ownership of the seized goods and requested for
provisional release in their favour. The said request was rejected
by the Additional Commissioner, Lucknow vide Order dated
07.01.2022 for failing to establish their ownership of the seized
goods.
2.3 After completion of the investigation a Show Cause Notice
dated 07.01.2022 was issued stating as follows:-
"6.  3WIFT & OFT FAd glar & F IWFT HATEIT
TIHT & F9Ter & ST T gid 80 & A &5 & ea
W#WWWWWE/},W&H 3RIFT I
SIEGAT . 63/94- HAT Yob (VA.2)) et 21.11.94 #
Sfcafaa #@Et # dgl &1 FET fATEIT wdl deged
Silver  Granules), &st77 39.955 f@Far. HeT &
27,94,852/-, H1AT yob JfAfAFH 1962 #I &RT 111 (b) T
[d) & HFala o gdia gidr & Ter 3wiFa dffa
RTH T NG 3 FooiaeT & AT IwFT e B @
AT 1" (AfH & 1) HA Yok IfAHEIH 1962 HI
§RT 112 & HFdld G5 & 17 &)

7. o IWIFT FAfCHST "o T & FFfET &1 @ vdq
GaRT T8 HIgd 1337 ST & 13 a8 FgFd g, HAT Yo
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([AdRF) JGFATeIY, &A%, GaH e, Foald Hded HFc-
TT, Helldll, o@A% Hl FH HRUT Sl FAAl HI HICT 3
30 f3s71f & 3egv FNOT §ard & Fqf o -

(i) 3TWIFT HATGIT @l AgoH (Silver Granules) &ty
39.955 1@, e .27,94,852/- & HHAT Yo A7
1962 &I &RT 111 (b) & FHala HTEgIor &7 felar sird

(i) 3R "o fdl & arefdd gl" av 39T fafAIH va
SITENTeIoTT @ GIGelsd] @1 3ecitled #¥el & HRUT SHI IfEfHTH
@I ERT 112 @ AT FAIAT 7T ST

2.4 After the issuance of the Show Cause Notice, Appellant
again filed their application dated 23.03.2022 again claiming the
ownership of the said seized goods and requested for provisional
release in his favour which was again rejected by the Additional
Commissioner, Customs (Preventive), Lucknow vide Order dated
31.05.2022 reiterating the same grounds recorded in his

previous order.

2.5 Aggrieved Appellant filed a petition before the Hon’ble High
Court Lucknow Bench. The Hon’ble Court directed the Appellant
to take a course of statutory remedy of appeal under Section
128 of the Customs Act. The Appellant thereafter filed an appeal
before the Commissioner (Appeals) which have been rejected
vide Order-In-Appeal No.73/Cus dated 26.09.2022. Hence this
Appeal.

3.1 I have heard Shri Anuj Agarwal, Advocate for the Appellant
and Smt. Chitra Srivastava, Authorized Representative for the

Revenue.
3.2 Arguing for the Appellant learned counsel submits that

> the Appellant is a resident of Nepal and is engaged in the
business of making jewelries of gold and silver through
artisan in Nepal.

> the silver was legally procured by him from various
sources in Nepal for which he has produced the documents

such as purchase ledgers etc., to claim the ownership of
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the said silver on the date when the goods were recovered
unclaimed by the officers of the SSB.

Silver had been left by his Manager Mr. Praveen Jaiswal on
the boarder (No man’s land) fearing action from SSB which

was being taken again by certain labourers.

» As to claim his ownership he within one month of the

3.2

seizure made claim before the Customs Authority.
However, he was not able to respond to the summons
issued for the reason that due to Covid during that period
people were not allowed to move across the border. As
being the legal claimant of the silver the same should have

been released to him.

Learned Departmental Representative for the Revenue

reiterates the findings recorded in the impugned order.

4.1

I have considered the impugned order alongwith the

submissions made in the appeal and during the course of

argument.

4.2

I find that the Order-In-Original records as follows for not

considering the Appellant’s claim as the legal owner of the

silver:-

"6, f3dgT od [y

77 @id & GEET aul FrTea, BN Farsl AT SR 4 FEAR
giqs, 3eN GRT 1QU U fifdd Gaiad Uq Yk edias &l el
qdE Uq fafdgd sfadiaT [Far 81 39 gEew # A gl ov
ST 537 oI & 13 F4r-

1. FRIFT JAFET diq] 979 (Silver Granules) o7 39.955
91 qeq 7.27,94,852/- HHT Yeib JHOHAGT 1962 & 4RT
111 (b) & HFIT AT [T & Tl &1

2. forg e G gEf9a 8 w 3udad sAHRTH vF SgETr &
TIge/] BT FeTg7 P & BRU 391 995 F] §RT 112 &
ST GHT T o GHT &/

6.1 HJg Ul § 1& 39 &9 7 f9F1RT) 7 gea g &Y SR Jarslt
Fiew R} B & ok e & [FarE R 37 3T &) Fad a7
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TR "forg f @ Tl & @ & T 8 SR FFT GINT BiE
TETST TE7 134T 7T SiY 4 N Jiqs, HER 7 I TIHIT G 37T
@I @ [og o T g [$T &, I SR TR §ep Fglerd 170/
7 BT TTd FR7) F Tl § 1 9@l 7 Farnad aqd gegd
PV Jg TIIT B+ BT TN 13537 & 1 TS 7 0@ giaiod 9897
& TET A &F G FIGT FT T 1597 &1 3T H I & e
TN 3T TIF [9gUR HHAR Taf Bl 5/

6.2 SAE! & ofeqaT G T T8 Gl g 1 37 qId] @1 ST Eiaidl
GRT ST Yoib SHAATT 1962 1 &NT 7(1)(C) & Sfaild &Rl
SR & 63/94- AT Yo (T, &) IfeTi# 21.11.94 T
TEUI3T 133<T Srv (13HNT UF [4g4) 39795, 1992 &1 &7 3
(3) Td GOy HI7q HRT GVBR §RT GINT [9G<T SI9R i 201 5-
20 & FIgerly Tiaaet &1 Feiad Bd A9rT & HNd Ty T o
& g Jew ST 1962 F1 &NT 111 (b) T (d) & fild
SIBeT FIT TG & | T JIFEINGI 7 FFT FHT Fd I
(Silver Granules), &l 759¢ Targl &1 FURT & 541 799 &1
§RT110 & ST fa+id &1 30.07.2021 SHATEIT B Iorr |

6.3 T ST Yo AT, 1962 H1 T 123 HT fores &1 TR
o7} & FET &:

Section 123, Burden of proof in certain cases. [(1) Where any
goods to which this section applies are seized under this Act
in the reasonable belief that they are Smuggled goods, the
burden of proving that they are not smuggled goods shall be-

(a) in a case where such seizure is made from the possession
of any person-

(i) on the person from whose possession the goods were
seized, and

(ii) if any person, other than the person from whose
possession the goods were seized, claims to be the owner
thereof, also on such other person;

(b) in any other case, on the person, if any, who claims to be
the owner of the goods so seized.

(2) This section shall apply to gold, Silver bullion & Cigarettes
added by Notification No. 103/2016 Customs (N.T.) [dated)
25.07.2016) land manufactures thereof), watches, and any
other class of goods which the Central Government may by
notification in the Official Gazette specify.
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6.4 T GUdsE Gearaal & SN W I8 Ui § [ GwiFd Seia
FIG] YRAT HIET @ ¥ aRTHG B] T A TUT §17 H FRIFT NIHG
Fie] W 4 §EEIN FIGT oY 7 FWIET UF & GRI WHa g
F BT TG 1597 &1 4 §&F TR T1T e, 4 gaior aaare sk
7 & 37 FPiT YT Bg A Flarie FwIFT o7 T THT &
SFTIT H FUIRIT §T 3R 1 & 3T 1141 TR SHTed FrHT @
TG T TEET H1F e/ BITSTIT FIeT B T/ FTRIFT T HHT
Yo G495, 1962 B 4RT 123 & Sfaid sfeqglaad aeg &1 401 &
3N & HHT Yoo 775, 1962 F1 &RT 123 & Id7ld I &1
8] FEFUIN T1qd eV GINT 3% JHATeIT did] & @iffd & dae 4
R FAET IFT FId] & @iHG &l I e 4 Tidd BT §
quiTar STt SN AR & S HHT Yo HAHTE, 1962 B ERT
123 & Sfila, 41 §GaIN e eV IF7 @iHa &l g #37 d
STHT V6 & I 397 31d & Tia¥ T Tl @1 gy 7 BT g BRI
85 TN TGT SieY T 3% diq] & WiHG P Gral T &
i 3l st & 1 59 Tae § GwRidd TrHdE FHlad HRTT
& GRT 37P] QGIfET & TaEed q1aqR] &1 Ugal ] SRGIPR a1 o
g&T &1 H FURIFT [ddaT & TR G T8 Gl B 1 %7 AR T
T THT Yo HARTT 1962 &1 &RT 7(1)(C) & faild &Rl
G T 63/94- HAT Yoo (Y7 &) [@71F 21.11.94 TIT
TEUI3d 1339 SR (13519 TF [7957) Sffaf7ad, 1992 &1 &7 3
(3) TG TIUST GFTT HRT GYBR GINT GIIY] 19e<T ST Hid 2015-
20 & FIgerly Tiasel &1 Fecad d¥a 917 & HRT TGT TG o)
& a1 Yob HAATT 1962 & ¢RT 111 (b) T (d) & Sadild
/e #w T &1

I also observe that it is not the case that the Appellant’s

ownership was not considered, however, after considering the

same it was rejected. The matter went up to the Hon’ble High

Court who directed taking recourse to Section 128 of the

Customs Act. The claim to ownership was again rejected by the

Commissioner (Appeals) in appeal filed under Section 128 of

Customs Act, 1962 and direction contained in the order of the

Hon’ble High Court. Nothing has been placed on record to show
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that the said order of the Commissioner (Appeals) has been
made subject matter of any appeal or proceeding before this
Tribunal or any other Authority. Hence that order rejecting the

claim to ownership of the impugned goods have acquired finality.

4.4 Appellant on again making claim to the seized silver in
these proceedings which have been initiated against “to whom
so ever it may concern” on the same grounds which have been
already rejected by the proper order of the Appellate Authority
made under Section 128 as per the directions of Hon’ble High
Court cannot be held to be proper and is in contravention of the
earlier order of the Appellate Authority. In para 3 of the

impugned order following has been recorded:

"03. The appellant vide their application dated 25.08.2021
claimed the ownership of the said seized goods and
requested for its provisional release in their favour, which
was rejected by the Additional Commissioner, Customs
(Prev.) Commissionerate, Lucknow vide order dated
07.01.2022 for failing to establish their ownership of the
said seized goods. Subsequent to the issuance of show
cause notice dated 27.01.2022 in the present case, the
appellant vide their application dated 23.03.2022 again
claimed the ownership of the said seized goods and
requested for its provisional release in his favour, which was
again rejected by the Additional Commissioner, Customs
(Prev.) Commissionerate, Lucknow vide order dated
31.05.2022 reiterating the reason as mentioned in his
previous order. Feeling aggrieved, the appellant filed a
petition before the Hon'ble High Court, Lucknow Bench. The
Hon'ble Court directed the appellant to take recourse to the
statutory remedy of appeal available under Section 128 of
the Customs Act, 1962. Subsequently, the appellant has
filed appeal before the Commissioner (Appeals), Customs,
CGST & Central Excise Lucknow who vide Order-In-Original
No. 731-Cus/Appl/ LKO/2022 dated 26.09.2022 rejected the
appeal of the appellant for the reasons that the appellant

has failed to prove his ownership over the seized goods.
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Later. the case was decided vide impugned order and the

seized goods were ordered for absolute confiscation.”

4.5 The claim is made without any challenge to the earlier
order of Commissioner (Appeal) rejecting the claim to ownership
made by the Appellant, is barred in terms of principals of res-
judicata which is very essential for transparency of action and

judicial proceedings.

4.6 Also I do not find any merits in the claim made and also
observe that such a claim did not lie before the Customs
Authority without even a proper FIR filed before the relevant
Police Authority for the lost goods, the action of the Customs

Authority cannot be faulted with.

5.1 I do not find any merits in the appeal. Accordingly, appeal

is dismissed.

(Operative part of the order is pronounced in open court)

Sd/-
(SANJIV SRIVASTAVA)
MEMBER (TECHNICAL)

Nihal



