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FINAL ORDER NO. - 71921/2018

Per: Archana Wadhwa

After hearing both the sides, we find that the
demand stands confirmed against the appellant in terms
of the provisions of Rule 6(3) of Cenvat Credit Rules @ 6%
of the value of the exempted final services. The learned
Advocate has taken a categorical stand that no Cenvat
credit was being availed by them in respect of input

services which were used for providing exempted final
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services. He further submits that there are no common
services which stand utilized for providing exempted as
also dutiable services, thus requiring no application of
the provisions of Rules 6(3). However, he fairly agrees
that the said plea was not placed by the appellant before

the Original Adjudicating Authority.

2. Learned A.R. submits that in that case the matter

needs to be remanded for verifying the appellant’s plea.

3. We agree with the above contention of the learned
A.R. If the appellant has not availed Cenvat credit in
respect of ‘Common Cenvatable Input Services’ the
provisions of Rule 6(3) would not get invoked. As such for
verification of the above plea of the assessee, we set aside
the impugned order and remand the matter to Original
Adjudicating Authority for fresh decision based upon the

outcome of factual verifications.

4. As regards small demand of Rs.13,985/- learned
advocate fairly agrees that the same is in respect of
outward transportation of the goods, which stand
decided against them by latest decision of the Hon’ble
Supreme Court in the case of Ultra-Tech and as such he

is not disputing the same. As regards the penalty he
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submits that inasmuch earlier orders of the Authorities
were in favour of the assessee, there could not be any
mala fide so as to attract the penal provisions. While
agreeing with the above contention of the learned
advocate, we set aside the penalty imposed upon him and
uphold the demand to the extent of Rs.13,985/-,

alongwith confirmation of interest.

5. Appeal is disposed of in above terms.

(Dictated & Pronounced in Court)

Sd/- Sd/-
(Anil G. Shakkarwar) (Archana Wadhwa)
Member (Technical) Member (Judicial)
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