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FINAL ORDER NO 72135 / 2018 

 

Per: Archana Wadhwa 

 

 After hearing both the sides I find that demand of 

Rs.1,69,145/- stands confirmed against the appellant as service 

tax under the category of ‘Maintenance and Repair Services’. 

While confirming the demand Commissioner (Appeals) has not 

extended the benefit of Notification No.12/2003-ST dated 

20.06.2003 to the appellant inasmuch as the composite 

contract entered into by the appellant with M/s Singrauli Super 

Thermal Power Station could not be produced by the appellant 

before the Appellate Authority. He also rejected the appellant’s 

plea that the entire consideration should be treated as cum-duty 

and the benefit of the same should be extended to them. The 
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said rejection is on the ground that the appellant had not taken 

the above plea before Original Adjudicating Authority and have 

not submitted invoices etc., issue by them. 

2. As regards the first issue i.e., non-availability of 

Notification No.12/2003-ST. Learned Advocate appearing for the 

appellant admits the same and submits that the said finding of 

Commissioner (Appeals) is not being challenged by them. The 

only challenge is that service tax liability should be re-calculated 

by extending the benefit of cum-tax price.  

3. I find in the Commissioner (Appeals) only ground for 

rejection of the assessee’s said plea is that the issue was not 

contested before the Adjudicating Authority. However, the said 

issue being a legal issue can be raised at any point of time and 

the Appellate Authority should not have dismissed the same on 

the short ground of non-raising the same before Adjudicating 

Authority. As such I set aside the impugned order and remand 

the matter to Original Adjudicating Authority for re-calculation 

of the assessee’s liability after extending the benefit of cum-tax 

price. 

4. The appeal is disposed of in above manner.  

(Dictated and pronounced in Court) 

 

 Sd/- 

   (Archana Wadhwa) 

 Member (Judicial) 
  
Ankit 


