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SANJIV SRIVASTAVA: 
 

 This appeal is directed against Order-in-Appeal No.125-

128-CUS/APPL/LKO/2022 dated 22/02/2022 passed by 

Commissioner (Appeals) Customs, Central Excise & CGST, 

Lucknow. By the impugned order Commissioner (Appeals) has 

upheld the order made against the appellant with regards to 

order of the confiscation of the Nepali Peas and penalty imposed 

upon him.  

2.1 On 30.10.2019 at about 17:40 hrs SSB Officers 

intercepted two persons Shri Javed Alam S/o Shri Mohammad 

Akaram and Shri Bajrangi Agrahari S/o Late Lalla Prasad 

Agrahari near at Indo-Nepal border pole no.567/1 from 30 

meters away to no man’s land area at Ram Lila field in Bolero 

HON’BLE MR. SANJIV SRIVASTAVA, MEMBER (TECHNICAL)
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pickup No.UP55T9123 along with 33 bags of while peas 

weighting 1650 kgs, which was being loaded. The persons 

alongwith the said peas were handed over to the Customs 

Authorities.  

2.2 After completion of the investigations in the matter, show 

cause notice dated 30.10.2019 was issued to the appellant and 

others asking them to show cause as to why- 

“(i) ऄभिग्रहीत ईपरोक्त वर्णित मटर 1650 किग्रा० lhजर मूल्य Rs.82500/- 

िो सीमा शुल्ि ऄभधभनयम, 1962 dh क्रमशः धारा 111 (बी) एवं ( डी) िे 

ऄन्तर्गत ऄभिग्रहीत िर भिया tk; और ईन्मुभक्त अदशे िे ऄनुपािन में टी० अर-6 

द्वारा ljिारी िोष में जमा धन राभश Rs.412507/- dks सीमा शुल्ि ऄभधभनयम 

1962 िी धारा 126 िे ऄन्तर्गत समायोभजत िर भिया जाय। 

(ii) ईपरोक्त ऄभिग्रहीत cksिेरो भपिप संख्या UP55T9123 मूल्य रु० 

4,00,000/- िो सीमा शुल्ि ऄभधभनयम, 1962 िी धारा 115 (2) िे ऄन्तर्गत 

ऄभिग्रहीत िर भिया जाय। और ईन्मुभक्त अदशे िे ऄनुपािन में टी० अर०-6 द्वारा 

सारिारी िोष में जमा धन राभश रू0 100000/-िो सीमा शुल्ि ऄभधभनयम, 

1962 िी धारा 126 िे ऄन्तर्गत समायोभजत िर भिया जाय। 

(iii) और श्री बजरंर्ी ऄग्रहरर (माि स्वामी) श्री जावेद अिम (चािि) श्री राजेश 

(okहन स्वामी) एवं श्री भपन्टु ऄग्रहरर (र्ोदान स्वामी) पर ईपयुगक्त ऄभधभनयम एवं 

ऄभधसूचना िे प्रावधानों िा ईल्िंघन िरने िे िारि ऄभधभनयन िी धारा 112 िे 

ऄन्तर्गत जुमागना िर्ाया जाय।“ 

2.3 The said show cause notice was adjudicated as per the 

Order-in-Original dated 13.04.2021 by holding as follows:- 

“अदशे 

1. eSa, ऄभिग्रहीत ( seized) 1650 कििोग्राम नेपािी मटर, मूल्य रूपया 

82,500/- (बयासी हजार पांच सौ रूपये मात्र) जैसा कि पंचनामा कदनांि 

30.10.2019 में ईभल्िभित ह,ै िो सीमा शुल्ि ऄभधभनयम, 1962 िी धारा ।।। 

िे ऄंतर्गत ऄभधहरि ( confiscation) िरन े िा अदशे दतेा ह ै किर िी मैं ईक्त 

ऄभिग्रहीत ( seized) 1650 कििोग्राम नेपािी मटर िे स्वामी िो सीमा शुल्ि 

ऄभधभनयम 1962 िी धारा 125 िे ऄंतर्गत रुपया 41,250/- (रुपया आितािीस 

हजार दो सौ पचास मात्र) भवमोचन शुल्ि ऄदा िरने पर ईक्त सामान वापस प्राप्त 

िरने िा ऄवसर दतेा हूँ। चूंकि 1650 कििोग्राम नेपािी मटर िी सामभयि ईन्मुभक्त 

(provisional release) भवभधि स्वामी िे पक्ष पहि ेही िी जा चुिी ह,ै ऄतः 

सामभयि ईन्मुभक्त िे समय जमा िी र्यी धनराभश रु 41,250/- िो भवमोचन शुल्ि 



Customs Appeal No.70452 of 2022 

 
3 

से सीमा शुल्ि ऄभधभनयम, 1962 िी धारा 126 िे ऄंतर्गत समायोभजत किय ेजान े

िा अदशे दतेा हूँ। 

2. eSa, ऄभिग्रहीत ( seized) वाहन बोिेरो भपि-ऄप पंजीयन संख्या 

UPSST9123 मूल्य रु० 4,00,000/-(रूपये चार िाि मात्र) िो सीमा शुल्ि 

ऄभधभनयम, 1962 िी धारा 115 (2) िे ऄंतर्गत ऄभधहरि (confiscation) 

िरन ेिा अदशे दतेा हूँ तथा वाहन िे भवभधि स्वामी िो रू 1,00,000/- (रुपया 

एि िाि मात्र) भवमोचन शुल्ि (Redemption Fine), ऄदा िरने पर वाहन िो 

भवमोभचत (Redeem) िरन ेिा भविल्प दतेा हूँ। चूंकि वाहन िी सामभयि ईन्मुभक्त 

(provisional release) भवभधि स्वामी िे पक्ष में पहिे ही िी जा चुिी ह ैऄतः 

सामभयि ईन्मुभक्त िे समय जमा िी र्यी धनराभश रु 1,00,000/- िो भवमोचन 

शुल्ि में सीमा शुल्ि ऄभधभनयम, 1962 िी धारा 126 िे ऄंतर्गत समायोभजत किय े

जाने िा अदशे दतेा हूँ। 

3. eSa, श्री बजरंर्ी ऄग्रहरर (माि स्वामी) प्रोपराआटर मेससग रु्नरु्न टे्रडसग पर सीमा 

शुल्ि ऄभधभनयम, 1962 िी धारा 112 िे ऄंतर्गत रू 10,000/- (रुपया दस 

हजार मात्र), श्री जाबेद अिम (चािि) पर सीमा शुल्ि ऄभधभनयम, 1962 िी 

धारा 112 िे ऄंतर्गत रू 5,000/- (रुपया पांच हजार मात्र), श्री राजेश (वाहन 

स्वामी) पर सीमा शुल्ि ऄभधभनयम, 1962 िी धारा 112 िे ऄंतर्गत रू 5,000/- 

(रुपया पांच हजार मात्र) / एवं श्री fiUVq vxzgfj ¼xksnke Lokeh½ ij lhek “kqYd 

vf/kfu;e] 1962 dh /kkjk 112 ds varxZr : 1]000@& ¼:i;k ,d gtkj ek=½ 

dk O;fDrxr tqekZuk ¼”kfLr½ yxkus dk vkns”k nsrk gwWaA” 

After issuance of the order, a corrigendum to the order was 

issued stating as follows:- 

“शुभि पत्र 

सहायि अयुक्त, सीमा शुल्ि भनवारि मण्डि, र्ोरिपुर द्वारा जारी अदशे संख्या 

02/CUST/2021-12 कदनांि 13.04.2021 में भनम्नभिभित संशोधन किया 

जाता ह।ै 

पेज स०ं 10 पर ऄंकित अदशे िे क्रम सं० ०। में भिभित पैरा: 

"किर िी मैं ईक्त ऄभिग्रहीत (seized) 1650 कििोग्राम नेपािी मटर िे स्वामी 

िो सीमा शुल्ि ऄभधभनयम 1962 िी धारा 125 िे ऄंतर्गत रुपमा 41,250/- 

(रुपया आितािीस हजार दो सौ पचास मात्र) भवमोचन शुल्ि ऄदा िरन े पर ईक्त 

सामान बापत प्राप्त िरने िा ऄवसर दतेा ह।ै चूंकि 1650 कििोग्राम नेपािी मटर िी 

सामभयि ईन्मुभक्त (provisional release) भवभधि स्वामी िे पक्ष पहिे ही िी 

जा चुिी ह,ै ऄतः सामभयि ईन्मुभक्त िे समय जमा िी र्यी धनराभश रु 41,250/- 
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िो भनमोषन शुल्ि स े सीमा शुल्ि ऄभधभनयम, 1962 िी धारा 126 िे ऄंतर्गत 

समायोभजत किय ेजान ेिा अदशे दतेा ह।ै" िो भनम्नभिभित पढा जाये: 

“किर िी ईक्त मटर िे स्वामी िो सीमा शुल्ि ऄभधभनयम 1962 िी धारा 125 िे 

ऄंतर्गत रुपया 8500/- (रुपया अठ हजार पाूँच सौ मात्र) भवमोचन शुल्ि तथा दये 

अयात शुल्ि ( import duty) एवं ऄन्य सिी शुल्ि ( all applicable 

charges) रुपया 31,769/- (रुपया आक्यावन हजार सात मौ ईनहत्तर मात्र) 

ऄदा िरने पर ईक्त सामान वापस प्राप्त िरने िा ऄवसर दतेा ह।ै चूंकि ईक्त मटर िी 

सामभयि ईन्मुभक्त (provisional release) भवभधि स्वामी िे पक्ष में पहिे ही िी 

जा चुिी ह,ै ऄतः सामभयि ईन्मुभक्त िे समय जमा िी र्यी धनराभश रु 41,250/- 

िो भवमोचन शुल्ि रुपया 8,500/- से तथा शेष धनराभश रु 32,750/- िो दये 

अयात शुल्ि एवं ऄन्य सिी शुल्ि से सीमा शुल्ि ऄभधभनयम, 1962 िी धारा 126 

िे ऄंतर्गत समायोभजत किये जाने िा अदशे दतेा हूँ तथा दये अयात शुल्ि एवं ऄन्य 

सिी शुल्ि से समायोभजत िरन े िे पश्चात बच रही शेष धनराभश रु० 19,019/- 

िो ईक्त मटर िे भवभधि स्वामी िो जमा िरन ेिा अदशे दतेा gwWa।" 

2.4 Aggrieved appellant and others have filed appeal before 

Commissioner (Appeals) which has been disposed of as per the 

impugned order.  

2.5 Aggrieved by the impugned order only appellant have filed 

this appeal as penalties imposed on all others have been set 

aside along with confiscation of the vehicle. 

3.1 I have heard Shri Anuj Agarwal learned Counsel appearing 

for the appellant and Smt Chitra Srivastava learned Authorised 

Representative appearing for the revenue. 

4.1 I have considered the impugned orders along with the 

submissions made in appeal and during the course of argument. 

4.2 Impugned order records as follows for holding against the 

appellant:- 

“Shri Jawed Alam, the appellant No 1, Shri Pintu Agrahari, 

the appellant No.2 and Shri Rajesh Kumar, the appellant 

no.4 have submitted that there is no evidence on record to 

suggest that the appellants had any prior knowledge or 

reason to believe that the seized goods were offending in 

nature and liable for confiscation and no person during the 

investigation has ever stated that appellant had any 

involvement in the alleged act of smuggling. The appellant 
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No.3, Shri Bajrangi Agrahari, has submitted that the 

department failed to adduce any cogent and positive 

evidence in support of allegation that the said goods were 

smuggled one. 

I find that the recovery of the Nepali origin peas from the 

vehicle No.UP55-T-9123 has not been disputed as Shri 

Jawed Alam (Driver of the vehicle) and Shri Rajesh Kumar 

(Owner of the vehicle), accepted the same vide their 

statement recorded U/s 108 of the Customs Act, 1962. I 

find that Shri Jawed Alam, the appellant no.1 vide his 

statement dated 11.11.2019 stated that he is part time 

driver of the said vehicle and loaded the said 33 bags of 

Nepal origin peas as per the direction of the owner of the 

goods Shri Bajrangi Agrahari. I find that Shri Rajesh 

Kumar, the appellant No.4 in his statement dated 

18.12.2019 admitted that he has given the said vehicle to 

Shri Bajrangi Agrahari on freight of Rs. 3000/- but told him 

not to load any illegal consignment on his vehicle. He 

further stated that he has no knowledge that in his vehicle 

Nepal origin peas has been loaded which was illegally 

imported from Nepal through unauthorized routes. I also 

find that despite various summons issued to Shri Bajrangi 

Agrahari, the appellant No.3, he never came forward to 

tender his statement U/s 108 of the Act, ibid and did not 

co-operate in investigation proceedings. Further, the 

statement dated 11.11.2019 of Shri Surendra Kumar 

Kanojia, Mandi Assistant, Agriculture Production Mandi 

Committee Shohratgarh reveals that gate pass 

No.2066803 dated 30.10.2019 was issued by him after 

due verification of the goods declared by M/s. Gungun 

Traders, as there is no difference between the Nepali peas 

and Indian peas, and issued the gate pass. He did not 

know the said consignment was of foreign Nepali origin. 

Thus, I find that the documents submitted, at the time of 

seizure, is for the onwards transportation of the said 

consignment only to cover the same in disguise of Indian 

Peas. Thus, I find that the said consignment was rightly 
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seized under Section 110 of the Act, ibid. From the facts of 

the case as discussed above, it can safely deduce that the 

adjudicating authority has rightly confiscated the said 

goods for violating the provisions of Section 11 of the 

Customs Act, 1962 read with Notification No.9/96-

CUS(N.T.) dated 22.01.1996, Section 7(1)(c)of the 

Customs Act, 1962 & Notification No.63/94-CUS(N.T.) 

dated 21.11.1994 and given the option to redeem the 

same after paying the fine in lieu of confiscation as 

provided U/s 125 of the Customs Act, 1962. 

…………………………………………………….. 

In respect of Bajrangi Agrahari, I find that he is the one 

who is fully involved in the illegal importation of the said 

consignment as evident from statements of Shri Jawed 

Alam and Shri Rajesh Kumar and escaped from co-

operation in the proceedings, thus, the adjudicating 

authority has rightly imposed the penalty invoking the 

provision of Section 112 of the Custom Act, 1962 against 

him in the impugned order. Therefore, I do not wish to 

interfere with the same.” 

4.3 I find that the goods under confiscation were intercepted 

within India territory i.e. Ram Leela Maidan near Indo-Nepal 

border. Further, in the show cause notice itself following has 

been recorded:- 

“lqjsanz dqekj dukSft;k iq= Lo0 jke vkljs dukSft;k] eaMh सहायि िृभष 

ईत्पादन मन्डी सभमभत, सोहरतर्ढ िी ईपडी बढनी भसिाथगनर्र नै सीमा शुल्ि 

ऄभधभनयम 1962 िी धारा 108 िे ऄन्तर्तग कदनांि 11.11.2010 िो ऄधीक्षि 

सीमा शुल्ि भनवारि आयाइ बढनी भजिा भसिाथगनर्र िे समक्ष ईपभस्थत होिर ऄपन े

बयान ( बयान िी िोटो प्रभत संिग्नि-8 रूप में संिग्न हैं) में बाताया कि 

एस०एस०बी० cढनी िे ऄभधिाररयों द्वारा सुपूतग रे्टपास संख्या 2006803 कदनांि 

30.10.19 ईससे भविार् िा प्रप= ह।ै ईक्त रे्टपास संख्या 2006803 कदनांि 

30.10.19 मेरे द्वारा जारी किया र्या ह।ै और मुझ ेआस तरह िी िोइ जानिारी 

नहीं थी कि ये मटर भवदशेी ह।ै मुझ ेदशेी एवं भवदशेी मटर में िोइ ििग  नजर नहीं 

अया। आसीभिए मेरे द्वारा रे्ट पास जारी किया र्या। यकद मेरे संज्ञान में अता कि 

मटर भवदशेी ह ैतो किसी िी भस्थभत में ईlिे द्वारा पेट पास जारी नहीं किया जाता। 

रे्ट पास जारी िरन ेिी प्रकक्रया िे बारे में पूछे जाने पर बताया कि सवगप्रथम व्यापारी 
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द्वारा 6 अर बाईचर से भजUl िय किया जाता ह।ै एवं भविी हतेु 9 R जारी किया 

जाता ह।ै 9अर िे साथ प्रप= 5 vkj (गे्रट पास अवेदन प=) िर िे 9 अर संिग्न िर 

प्रस्तुत किया जाता ह।ै भजसिे िम में सम्बंभधत िमगचारी स्वय ं मौिे पर जािर 

सत्यापान िरता ह।ै भजसिे पश्चात् रे्टपास जारी किया जाता ह।ै साथ ही साथ 

बताया कि र्ाूँव धनौरा भबजरा, पो० बढनी, भजिा भसिाथगनर्र िे पते पर मेससग 

रु्नरु्न टे्रडसग िो नाम स े ईसिे भविार् में दजग ह।ै भजसिे प्रोपाआटर श्री बजरंर्ी 

ऄग्रहरर पुत्र श्री िल्िा प्रसाद ऄग्रहरर, र्ाूँo धनौरा भबजरा, पी० बहुिी भजिा 

भसिाथगनर्र। साथ यह िी बताया कि ईक्त िमग िा आक्सटेंसन िाईन्टर ह ैजो पंजीयन 

प्रमाि प= में दजग नहीं ह।ै परन्तु मेससग रु्नरु्न टे्रिसग िे प्रोप्राआटर श्री बजरंर्ी ऄxzहरर 

पु= श्री िल्िा पंसाद ऄग्रहरर ने चदट्टी बाtkर बढनी न ेएd किराये िा र्ोदाम िे 

रिा ह।ै मिान मिीि एवं रै्ससग रु्नरु्न टे्रडसग िे प्रोप्राआटर श्री बजरंर्ी ऄग्रहरर पु= 

श्री िल्िा पंसाद ऄग्रहरर र्ाूँव धनौरा भबजरा, पो० बढनी, भजिा भसिाथगनर्र िे 

बीच एि बहत्यी आिरारनामा हुअ ह।ै भजसिी प्रमाभित िोटो िापी प्रस्तुत किया ह।ै 

र्ोदाम िे सीमा से दरूी सम्बंधी सरिुिर िे बारे मे पूछे जाने पर बताया कि र्ोदाe 

िारत नेपाि सीमा स ेिारतीय क्षेत्र में 35 स े40 मीटर दरूी पर ह।ै परन्त ुभविार् िे 

पास र्ोदाम िारत नेपाि सीमा से िारतीय क्षेत्र में कितनी दरूी पर होना चाभहए 

सम्बंधी िोइ सरdqिर नहीं ह।ै िृभष ईत्पादन मन्डी सभमभत, सोहरतर्ढ बढनी 

भसिाथगनर्र िे पररक्षेत्र िा ईत्पाकदत भजन्र जैस ेमटर रे्हूँ अकद िा ऄपना सवग ररपोटग 

ह ैएवं डांटा नार्ने पर बताया कि आसिा िोइ बाटा भविार् िे पास नहीं ह।ै मंडी 

सभमभत पररक्षेत्र में कितनी स्थाीीभीय मटर िी पैदावार होती ह ैएवं मण्डी में कितनी 

मडर अती ह ैिे बारे में बताया कि स्थानीय सदर िी पैज्ञातार िा ररिाडग एवं सहन 

सभमभत द्वारा तयार नहीं किय े जाते हैं। परन्तु ईसिे भविार् द्वारा व्यापाररयो िी 

ईपिब्ध िराये र्ये बाजचर । अर िे माध्यम से व्यापाररयों द्वारा िरीदी र्यी मटर 

ही मंडी सभमभत िा डटेा ह।ै भजसे रे्टपास जारी िरने से पूवग व्यापारी भविार् िो 

प्रस्तुत िरता ह।ै ईसी 06 अर िे अधार पे स्टाि रभजस्टर-44ऄ में दशागया जाता ह।ै 

मंडीसभनभत िा ऄपना मटर िा िोइ सव े ररपोटग ह ैऔर न ही िोइ डटेा ह।ै सुरेन्र 

िुमार िनौभजया न े ईक्त िमग द्वारा ऄवभध कदनांि 01/10 19 से कदनांि 

30.10.19 ति िा प्रस्तुत िी र्यी 6 अर िी प्रमाभित िोटो िापी एवं सम्बभधत 

रभजस्टर िी प्रनाभित िोटो िापी मांर्ने पर 6 अर िी प्रमाभित िोटो िापी एवं 

सम्बंभधत रभजस्टर िी प्रमाभित िोटो िापी प्रस्तुत किया। मेिसग रु्नरु्न टे्रडसग किस 

किस भजन्स िी िहाूँ िहाूँ एवं किस किस से िरीदारी िरती ह.ै िे बारे सुरेन्र िुमार 

िनौभजया न े बताया कि ईपरोक्त िमग िे स्वामी ही बता सित े ह।ै 08 अर भजस े

प्रमाभित िी किया र्या ह.ै में दशागये र्ये भवििाओं िे नाम व पत ेपर भवके्रताओं स े
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पत्राचार/ईनिा िौभति सत्यापन किया जाना सम्िव ह ैिे बारे में पुछने पर दताया 

कि िमग द्वारा प्रस्तुत 06 अर भजसे ईसिे द्वारा प्रमाभित िी किया र्या ह.ै में दशागये 

र्ये भविताओं िे पूिग नाम व पता न दशभय जान े िे िारि सम्बंभधत भतिेताओं स े

पत्राचार/ईनिा िौभति सत्यापन किया जामा सम्िव नहीं ह।ै और त ही 06 अर में 

दशागये र्ये भविताओं िे नाम व पता पर पक्षाचार किया जा सिता ह।ै भविार् में 

पजीिृत ईपरोक्त पानग ने नेपाि से मटर िािर भविार् द्वारा ईपिब्ध िराये र्ये 06 

अर में िारत िे स्थानीय भवके्रताओं िा नाम भबना बिकदवत्त व ऄपूिग पता दशागिर 

भविार् िे प्रपन्न जैसे अर. 9 अर 5 अर एवं रे्टपास िा ईपयोर् िर िारत में बेचा 

जा रहा ह.ै िारि पुछने पर स्पष्ट किया कि ईसिे भविार् द्वारा िाआसेंस धारिो िो 

ईपिब्ध िरायी र्यी प्रप= ह.ै 6अर में भवके्रता िा नाम व पूरा पता िे सामने िािी 

स्थान भवके्रता िा नाम व पूरा बता मूरन ेिे भिए िािी स्थान छोडा र्या ह।ै यकद ये 

भवके्रता नाम व पूिग पता नहीं वहाूँ रह ेह ैतो िाआसेंस धारि आसिे भिए भजम्मेदार ह।ै 

क्यों कि भविार् ने प्रपक्ष अर में भवके्रता िे नाम व पूरा पता भििाने िे भिए िािी 

स्थान छोड रिा ह।ै आस िमी िो नोट किया ह ैऔर िृभष ईत्पादन मन्नी सभमभत, 

सोहरतर्ढ, ईप मंडी बढनी, भसिाथगनर्र में पजीिृत िाआसेंस धारिो िो ईपरोक्त 

प्रपक्ष जैसे 06 अर अकद में भविेता िा नाम व पूरा पता िरने िे भिए िहरे्ा। अरे् 

यह बताया कि ईपरोक्त रे्ट पास कदनांि 30.10.19 िमग मेससग रु्नरु्न टे्रडसग 

धनौरा भबजरा, पो० बढनी, भजिा भसिाथगनर्र िे प्रप= 6 अर 5 अर एवं 9अर िे 

अधार पर जारी किया र्या था। भजसिी प्रमाभित िोटो िापी प्रस्तुत ह।ै तथा ईस े

आस तरह िी िोइ जानुिारी नहीं थी कि ये मटर भवदशेी ह।ै ईसे दशेी एवं भवदशेी 

मटर में िोइ ििग  नजर नहीं अया। आसी भिए ईसिे द्वारा रे्ट पास जारी किया र्या। 

यकद ईसिे संज्ञान में अता कि मटर भवदशेी ह ैतो किसी िी भस्थभत में ईसिे द्वारा रे्ट 

पास जारी नहीं किया जाता।“ 

 

4.4 From perusal of the above statement made by Shri 

Surendra Kumar Kannojia, Market Assistant states that it was 

not possible to distinguish between the peas of Indian or Nepali 

origin. Hence, I do not find any evidence brought on record by 

which it can be said that the said peas were the peas of Nepali 

origin. Further, I find that these goods are not even specified 

under Section 123 of Customs Act and hence the burden to 

prove the smuggled nature of these goods is squarely on the 

departmental authorities. Kolkata Bench of this Tribunal in the 
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case of Shri Rahul Kumar & others Final Order No.75955-

75959/2025 dated 23.04.2025 have held as follows:- 

“15. Admittedly, when the truck and the car were 

intercepted, the truck was found to be loaded with 6718.5 

kgs of Black Pepper and 3918 kgs of Peas, without any 

proper documents. Also admittedly the interception and 

seizure took place at Muzaffarpur, that is well within the 

Indian region in Bihar.  

16. The statutory provision enabling the Customs Officials 

to intercept, check, verify, detain, seize are all guided by 

Section 123 of the Customs Act 1962. It would be 

important to go through the relevant provisions, which are 

extracted below :  

Section 123 in the Customs Act, 1962 

123. Burden of proof in certain cases.  

(1) Where any goods to which this section applies 

are seized under this Act in the reasonable belief that 

they are smuggled goods, the burden of proving that 

they are not smuggled goods shall be-  

(a)in a case where such seizure is made from the 

possession of any person,-  

(i)on the person from whose possession the goods 

were seized; and  

(ii)if any person, other than the person from whose 

possession the goods were seized, claims to be the 

owner thereof, also on such other person;  

(b)in any other case, on the person, if any, who 

claims to be the owner of the goods so seized. 

(2) This section shall apply to gold, and 

manufactures thereof, watches, and any other class 

of goods which the Central Government may by 

notification in the Official Gazette specify.  

17. A careful reading of the above provisions clarifies that 

the goods in question pertain to,  

(a) Gold  

(b) Watches  
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(c) Any other class of goods which the Central Govt may 

notify,  

the officials, can have a reasonable belief and take up the 

further proceedings. In these cases, the burden to prove 

the non-foreign nature of the goods is on the person from 

whose possession the goods are recovered.  

18. On the other hand, if the goods in question are not 

notified by the Central Govt., then the burden entirely 

shifts to the Customs Officials so as to prove that the 

goods are of foreign origin.  

19. On a specific query from the Bench to the Revenue as 

to whether Black Pepper and Peas have been so notified, 

the Ld A R makes the following submissions :  

Indo Nepal Treaty of Trade 2009 , issued by Ministry 

of Commerce and Industry.  

ll. With Reference to Article II  

1- lt is understood that all goods of Indian or 

Nepalese origin shall be allowed to move 

unhampered to Nepal or India respectively without 

being subjected to any quantitative restrictions, 

licensing or permit system with the following 

exceptions:  

(a) Goods restricted for export to third counties,  

(b) Goods subject to control on price for distribution 

or movement , within the domestic market, and (c) 

Goods prohibited for export to each other's 

territories to prevent deflection to third countries  

The said consignment was intercepted on 

28.05.2019 near lndo- Nepal border  

In this regard, reference is relied upon the written 

reply given in the Lok Sabha by the Minister of 

Commerce and Industry Shri Piyush Goyal, as per 

press release dated 03.07.2019, wherein he has 

categorically stated, interalia that :  

"India is not importing pepper from Bangladesh 

Bhutan and Nepal. The various steps taken up by the 
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Government to curb import of pepper from Vietnam 

and Srilanka is as follows ……”  

Further, reference is relied upon the written reply 

given in the Lok Sabha by the Minister of Commerce 

and Industry Shri Piyush Goyal, as per press release 

dated 04.12.2019, he has categorically stated, inter- 

alia that :  

In order to reduce the import of pepper and to 

stabilize the domestic price of pepper, Government 

has fixed the CIF value of Rs.500 per kg. as the 

Minimum Import Price (MIP) for black pepper vide 

Notification of Directorate General of Foreign Trade 

(DGFT) dated 6/12/2017. Subsequently, an 

amendmentwas brought in the MIP notification by 

making import of pepper at or above Rs. 500 per kg. 

free and import below Rs. 500 per kg prohibited vide 

DGFT Notification dated 21/3/2018. Some 

representations regarding smuggling of low priced 

black pepper from other origin to Indio through 

Nepal and Bangladesh border were received. In this 

regard, the field formation of Customs and 

Directorate of Revenue Intelligence have been alert 

and made vigilant at the point of entry in the port to 

detect and prevent entry of inferior quality pepper, 

from other counties to India. Customs has booked 

several cases of attempted smuggling of pepper in 

the recent past  

Source: DGCI&S Kolkata/DLI from Customs provided 

by the Spices Board of India  

20. The above details provided by the Revenue only go on 

to show that some restrictions have been placed on the 

Minimum Import Price and the situation is being monitored 

to curb smuggling of low quality Pepper into India from 

these countries. In order to attract the provisions of 

Section 123, and to fasten the burden on the person 

possessing the goods, the items in question, that is the 

Black Pepper and Peas should have been properly Notified 
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by the Government, which does not seem to be the case 

here. The statement of the Minister in the Parliament and 

Press Conference briefings not carry any statutory weight 

unless the goods are notified. Thus, I take the view that 

the Black Pepper and Peas are not covered by any 

Notification and hence they are not subject to the 

provisions of Section 123.  

21. Therefore, the onus to prove that the goods are of 

foreign origin, is on the Customs Officials. From the Show 

Cause Notice and Order in Original, it is seen that the 

Picture of the Gunny / Woven bags are reproduced with 

the printed matter of “Rose Brand 5MM Jumbo” and 

“Sanchit Black Pepper 5MM Best Quality”. Obviously, these 

are the Brand Names. The Bags do not carry any details of 

the manufacturer’s name, their address etc. In such a case 

no assumption can be made about the foreign origin of 

these goods. There is nothing to suggest that the Customs 

Officials have made any enquiry to know as to who the 

owner of these Brands is and where the factories are 

located. Another way of ascertaining the origin would be to 

get the goods tested by approved / empanelled Testing 

Agency to check the quality of the goods to prove as to 

whether such goods are of Indian or are of foreign origin. I 

do not see any such attempt has been made by the 

Customs officials.  

22. The next thing to be considered is the place of 

interception and seizure. Admittedly, the goods were 

seized at Muzaffarpur. On checking the map and location, I 

find that Muzaffarpur is located at a distance of about 216 

KMs from Bhimnagar [the alleged town via which the 

smuggling is taking place]. Further, it is stated that the 

goods have been loaded from a godown at Bhimnagar. As 

to whether the goods were initially smuggled from Nepal to 

Bhimnagar, and as to who undertook this work, is not 

coming out clearly in the proceedings. Even from the 

recorded statements of various persons including some of 

the noticees / appellants herein, there is no admittance 
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from their side that the goods have been procured illegally 

from Nepal. Therefore, I take a considered view that the 

Revenue has not been able to prove conclusively that the 

goods are of foreign origin.  

23. Since the Revenue has not been overcome the test of 

bringing in conclusive proof towards the foreign origin of 

the goods, going into the detailed investigation process 

and allegations and findings given in the impugned order 

would be more of academic interest. Admittedly, prima 

facie, the documentary evidence brought in by the 

appellants have been found to be doubtful. But the point in 

the present case is, unless it is proved that the goods are 

of foreign origin, the anomalies found in the transactions 

cannot implicate the appellants under Customs Act 

provisions, though they might get implicated under other 

statutory provisions. Illegality or otherwise of other 

statutory provisions will have no bearing on the Customs 

Act provisions and hence they cannot come to the rescue 

of the Revenue in the present case.” 

4.5 It is also not brought on record as to how any test or 

opinion of certain experts were taken in the matter for 

determining the origin of these goods. In absence of any 

evidence to establish that the impugned goods were illicitly 

brought from Nepal, I do not find any merits in the impugned 

order upholding the confiscation of the goods. As I hold that 

confiscation of the goods could not be upheld, the penalties 

imposed under Section 112 of the Act needs to be set aside.  

4.6 Impugned order lacks merit and needs to be set aside.  

5.1 Appeal is allowed. 

(Dictated and pronounced in open court) 

  
 

 
(SANJIV SRIVASTAVA) 

MEMBER (TECHNICAL) 
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