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SANJIV SRIVASTAVA:

This appeal is directed against Order-in-Appeal No.125-
128-CUS/APPL/LKO/2022 dated 22/02/2022 passed by
Commissioner (Appeals) Customs, Central Excise & CGST,
Lucknow. By the impugned order Commissioner (Appeals) has
upheld the order made against the appellant with regards to
order of the confiscation of the Nepali Peas and penalty imposed
upon him.

2.1 On 30.10.2019 at about 17:40 hrs SSB Officers
intercepted two persons Shri Javed Alam S/o Shri Mohammad
Akaram and Shri Bajrangi Agrahari S/o Late Lalla Prasad
Agrahari near at Indo-Nepal border pole no.567/1 from 30

meters away to no man’s land area at Ram Lila field in Bolero
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pickup No.UP55T9123 along with 33 bags of while peas
weighting 1650 kgs, which was being loaded. The persons
alongwith the said peas were handed over to the Customs

Authorities.
2.2 After completion of the investigations in the matter, show
cause notice dated 30.10.2019 was issued to the appellant and
others asking them to show cause as to why-
“(i) sfagla FURiE aiva 727 1650 #9710 Hisre 77 Rs.82500/ -
#T HIAT gow teraaH, 1962 @& FHer g=T 111 (1) 7 (1) #
SFeTIT ATHTGIT FX [T T HIT IGT<k ST #F STFITTT 7 2lo 57-6
FTRT GYF2T 19 § AT &7 719 Rs.412507/- &1 14T 97 Stefaa7

1962 #T g7 126  S=aild GHTFIGT F2 (3T 171
(i) ST Ffwdia 97 fawT &= UP55T9123 god %o
4,00,000/- #T @147 g7 stef7a9, 1962 #1 g7 115 (2) # s=aia
HTHTFIT F [T ST ST 37gTh ST 3 SJFIITT 7 2o dTo-6 FIRT
TARFRT FIT F SHT &7 T 0 100000/-FT FH7 7 SA1E1797,
1962 #7 g7 126 # F=aiid FHIAINT T [T 771
(iii) 3T &1 F97EH UG (717 TqTHT) 4T T1a7 FAH (FTAF) 4T T8
(AT FTHT) TF AT Fivg SRl (T w@wH) 97 Ivg AfaAaT vd
SATEGFAT & TITETAT FT FeATT FIA 3 FIT FA1797 #1 a7 112 %
Sad JHET TITET T30
2.3 The said show cause notice was adjudicated as per the
Order-in-Original dated 13.04.2021 by holding as follows:-
“STEer
1. 4 3afaugia (seized) 1650 @F@md 97l 72X, FoT &7

82,500/- (FaTdT §91¢ 79 T ®7F HIF) GGT [F TH90HT &A0E
30.10.2019 # featad § 1 @147 g sfafaas, 1962 #1 4T 111
F Faiid 8 (confiscation) #FX7 #T e a1 § 3¢ 91 4 o
FTHEIT (seized) 1650 @M T F27 % T@THT H THT 778
FrEfAaT 1962 #1 &*T125 #F david eqar41,250/- (997 ZFaTia

g7 &T &1 7974 H17) [FH197 9 F&T FI7 9¢ TF qTHIT TTTT J1HT

FIT FT FTEGC 20T &1 F1# 1650 Fiara F9red1 723 #1 Graia% 3G
(provisional release) fAfa# &@THT # &7 951 &1 #1 5T g1 &5, FT-
FTHAF gk & THT TAT #1 T4 G771 £41,250/- 1 3197 97
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& AT 7 Sfafa7E, 1962 #1 a7 126 # saifa aaraifad #4 a7
FT SR TATE |

2. # gfiwEia( seized) FET Fikl [A#F-7 g9 dEqr
UPSST9123 o7 %o 4,00,000/-( 77 71T 1@ FTT) #1 18T 7
Fafaaq, 1962 #1 g7 115 (2) & Favia dfagor (confiscation)
FIT FT @ FAT § T9T FI57 % 1ar9% @ard1 w1 & 1,00,000/- (747
UF 1T H77) A7 g% (Redemption Fine), S&T #37 9% 157 1
fagit=a (Redeem) #37 7 fdFe7 aaT &/ 1% 5T #1 GTH19% IHIT
(provisional release) fates @i # 7e7 & 75 &1 #1 51 91 & -
FTHAF Igr % T7T STHT #1791 g7<<r ¥ 1,00,000/- 1 @397
g 7 FIHT g7 dtafaad, 1962 #1 a7 126 & Saiiad aqardifad 74
ST & AT 3AT

3. & ot 9T UGk (FTe7 T@THY) JI91EeY Aed [T 289 77 J17
g% Sfafaad, 1962 #T g7 112 % Javia & 10,000/~ (&73T &
EITT HT7), 41 STTE7 STH (F79%) 9T 147 o7 dtai7a4, 1962 #
§gRT 112 % Savtq & 5,000/~ (&9797 979 7% 717), 4T 77909 (TTE7
FTH1) 9T G797 Staia9H, 1962 #1 grr112 % daviqd &5,000/-
(57 77 Z77 A7)/ 7 A forg R (T ) % e gow
STENfTTH, 1962 @] €T 112 @ 3T & 1,000,/ — (WGIT Y& EIV #1H)
PT FIITTT AT (R) AT BT SRT Far g1

After issuance of the order, a corrigendum to the order was

issued stating as follows:-
gtz 7T
TETIF AT, HIHT o7 [F97F FUsw, TRGYT FIT TI31 S5 TEqT
02/CUST/2021-12 fe71# 13.04.2021 & [AEfataa aoneT @7

STTaT 81

95 Go 10 T HFd A= 3 FH To ol H [AfEd 7T

"fow o1 F T SrTElT (seized) 1650 AT 9T 72T FF T4TH]
FT T g 7T 1962 #1 g7 125 % davia &9q7 41,250/ -

(TTIT TFEATAIT ST & q1 T 777) [FH197 47 FaT #37 9¢ TF

HTHTT FT9T 7T FI7 T STGL 277 51 1% 1650 #1719 7971 727 %1
#Frafd# 3gi (provisional release) fates @] # 7e7 75 &1 #1
ST %1 &, IT: ATHIAF Ik F TFT STHAT #1737 g7 £41,250/ -
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F1 [FF197 9o & a7 g7 Sfafaa4, 1962 #1 =T 126 % Saiia
FHIASIT 179 STT7 T =9 AT 81" &1 [FETaiad 921 -
“foT T ITF F2T F FFTHI F AT goF 1797 1962 #7125 #

Haiia F79T 8500/~ (F7IT 513 FIIX 719 A1 H17) G717 97 T97T 37

grara g (import duty) ©a s @4 g% (all applicable

charges) ®747 31,769/~ (¥94T EF1a7 §91T TTd HT 37577 HI7)
ST FIT 7T IF GTHIT FTTE JIT FI7 F7 ST 307 51 Jla IF F2T &1
#FIH1AF 3G (provisional release) fate#® &@TH1 # 7T & 951 51 #1
ST g &, Fd: ATHIAF gk & GHT THT #1747 T 41,250/ -
#1 [FFr=7 g% 997 8,500/~ T ToT 47 <719 & 32,750/~ #1 a7
HITT [ UF 77 THT 7 & TIH7 7 1ei777, 1962 #1 &77126

F AT GHIANSGT 33 ST F7 =9 70T § TIT 37 SATT Y TF A
TFHT 97 & GHATITT FI7 F THIT T9 @1 97 79 To 19,019/-
F1 I HET # 131895 T@TH] T THT FI7 F7 AT 77T 1"

2.4 Aggrieved appellant and others have filed appeal before

Commissioner (Appeals) which has been disposed of as per the
impugned order.

2.5 Aggrieved by the impugned order only appellant have filed
this appeal as penalties imposed on all others have been set
aside along with confiscation of the vehicle.

3.1 I have heard Shri Anuj Agarwal learned Counsel appearing
for the appellant and Smt Chitra Srivastava learned Authorised

Representative appearing for the revenue.

4.1 I have considered the impugned orders along with the

submissions made in appeal and during the course of argument.

4.2 Impugned order records as follows for holding against the

appellant:-
“"Shri Jawed Alam, the appellant No 1, Shri Pintu Agrahari,
the appellant No.2 and Shri Rajesh Kumar, the appellant
no.4 have submitted that there is no evidence on record to
suggest that the appellants had any prior knowledge or
reason to believe that the seized goods were offending in
nature and liable for confiscation and no person during the
investigation has ever stated that appellant had any

involvement in the alleged act of smuggling. The appellant
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No.3, Shri Bajrangi Agrahari, has submitted that the
department failed to adduce any cogent and positive
evidence in support of allegation that the said goods were
smuggled one.

I find that the recovery of the Nepali origin peas from the
vehicle No.UP55-T-9123 has not been disputed as Shri
Jawed Alam (Driver of the vehicle) and Shri Rajesh Kumar
(Owner of the vehicle), accepted the same vide their
statement recorded U/s 108 of the Customs Act, 1962. I
find that Shri Jawed Alam, the appellant no.1 vide his
statement dated 11.11.2019 stated that he is part time
driver of the said vehicle and loaded the said 33 bags of
Nepal origin peas as per the direction of the owner of the
goods Shri Bajrangi Agrahari. I find that Shri Rajesh
Kumar, the appellant No.4 in his statement dated
18.12.2019 admitted that he has given the said vehicle to
Shri Bajrangi Agrahari on freight of Rs. 3000/- but told him
not to load any illegal consignment on his vehicle. He
further stated that he has no knowledge that in his vehicle
Nepal origin peas has been loaded which was illegally
imported from Nepal through unauthorized routes. I also
find that despite various summons issued to Shri Bajrangi
Agrahari, the appellant No.3, he never came forward to
tender his statement U/s 108 of the Act, ibid and did not
co-operate in investigation proceedings. Further, the
statement dated 11.11.2019 of Shri Surendra Kumar
Kanojia, Mandi Assistant, Agriculture Production Mandi
Committee  Shohratgarh  reveals that gate pass
No.2066803 dated 30.10.2019 was issued by him after
due verification of the goods declared by M/s. Gungun
Traders, as there is no difference between the Nepali peas
and Indian peas, and issued the gate pass. He did not
know the said consignment was of foreign Nepali origin.
Thus, I find that the documents submitted, at the time of
seizure, is for the onwards transportation of the said
consignment only to cover the same in disguise of Indian

Peas. Thus, I find that the said consignment was rightly
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seized under Section 110 of the Act, ibid. From the facts of
the case as discussed above, it can safely deduce that the
adjudicating authority has rightly confiscated the said
goods for violating the provisions of Section 11 of the
Customs Act, 1962 read with Notification No.9/96-
CUS(N.T.) dated 22.01.1996, Section 7(1)(c)of the
Customs Act, 1962 & Notification No.63/94-CUS(N.T.)
dated 21.11.1994 and given the option to redeem the
same after paying the fine in lieu of confiscation as
provided U/s 125 of the Customs Act, 1962.
In respect of Bajrangi Agrahari, I find that he is the one
who is fully involved in the illegal importation of the said
consignment as evident from statements of Shri Jawed
Alam and Shri Rajesh Kumar and escaped from co-
operation in the proceedings, thus, the adjudicating
authority has rightly imposed the penalty invoking the
provision of Section 112 of the Custom Act, 1962 against
him in the impugned order. Therefore, I do not wish to
interfere with the same.”

I find that the goods under confiscation were intercepted

within India territory i.e. Ram Leela Maidan near Indo-Nepal

border. Further, in the show cause notice itself following has

been recorded:-

“GVG FHR FANGIT GF 0 H IR BT, HS GETHFE FY

FUTET F7ET ARG, FIgIaiE #1 ITET d@A1 MG 7 a7 g
Frataaa 1962 #1 g7 108 & =77 fa7i# 11.11.2010 #7 Fehier#
HIAT g [Fa17%F 2975 G&1 5ol [AGT9T & Taer Feqd g1#7 77
FIT( FIT F1 FeT T daGF-8 &7 H Fawg F) # FiarT #
TTo T odTo g2l % ATAHIIAT ZT7T U 12977 deq71 2006803 f77%
30.10.19 399 F977 7T 999 &1 I%F A297e g&q7 2006803 fa77%
30.10.19 &2 37 37 347 737 §1 HiT A 37 T<g F1 F15 ATTHR]
T 41 13 7 727 33907 81 g2 397 07 13347 927 F #1579 F9< 781
AT ST 3 T 9 gre ST 397 19T I 87 g5y & srar @&
7T [F74fT & ar 31 1 fefd & 3wrar g’ 92 9rd et 787 #3497 rar
72 qTe ST FI7 @1 134T & 13 F [&f 577 98 J77137 13 TaT9#7 19777




7 Customs Appeal No.70452 of 2022

FIRT 6 ST J139¢ & Ior~7 77 1397 7797 81 07 f3%1 679 R ar<7 347
STTAT 81 93T % AT TIF 5 3TV (U2 T78 3T T7) 9T &9 T AT F7
geqd 1397 Srar g1 a9 H aEEgd FHART @F 2% 97 J1ET
FATIIT FIaT &1 faa T=E1q 997 FRT @97 S7ar g1 ard §1 a7
FATIT 13 TT gFIT @927, To @], Iorar [METeiT & 9d 9% Jae
TAYT 2TF T ATH T 3G @907 F 757 5/ [oq% 97327 41T T
TR T 41 Toel JaI7 U, g &7iT f&aaky, o agal faar
FAGTIT! GTT Tg 4T TATAT 13 TF FH F7T ZFF2TT FT372< & AT G197
THIT 7 & 35 781 &1 g Tee AqT 2% & J19732< 41 T97¢711 U5
7 #ft Fdr THIT FUFR T FIGT FTIR R 7 UF F7F FT MRTH A
TGT Z1 AHIT TA1F UF e a7 289 & J19732< 41 For¢i11 08 75
o1 FEAT THIT UK TT §FIRT f&5eT, o a1, forar fAardaiT #
= UF Tgcdl SHAATAT §AT &1 [ora#1 FATIOT Bit #7d1 Jeqq 347 51
TIZTH & #1497 G 37 Traell aeFax @ 18 § q& 777 9% JJr37 (3 7e79
§TIT FTTT FIHT T FIRA1T &7 7 35 T40 Hiex 77 9¢ 51 7¢q 13977 %
q7E TIRTH IRT F97T GH7 & 9IRA1T &7 & [Fa+1 31 9¢ 5197 T80
TFETELT FIE GG TG 51 FIU ITIET FeET ARG, GIgRaIz a@d
RETIT 3 TRET T IR 51 Sid 727 g STl F7 997 a9 2912
g UF SIeT M7 9T FardT 3 q%7 #1% JIeT 13907 # 977 751 51 91
FrATT TRET 7 [Fa+1 @rdifoT 727 #1 9713717 5141 & 0F 79T 7 fFai
ST SIAT & % F12 F FATAT 13 1T G 31 G7777C 77 RF7E 07 a5
TG FRT TIIX TE1 139 51T 81 93=q 39% 1391 FIRT FATIRAT #1
FTTE FIA TH FTTFT | ST 3 HIETH & SFTTRIT ZT7 @77 7971 727
g1 7T Tfafa #1 227 §1 e ere Tt FA & g7 FATIRT [FHIT B
TeqT FXaT 51 341 06 AT # STETT T @27 oree<-44.5 § F9TI7 ST &1
HEGIAIT FT FTTAT 72T FT F1% d9 R712 & FI7 T Z1 F15 827 51 oz
FHIT FANGAT T IF BH FRT Farg fa7i# 01/10 19 & 7%
30.10.19 @& 7 Jeqd #1 741 6 T #1 FHIIUT Fi2l #7191 77 TFIlaa
Tforea< #1 gATf0ra B2 FHT FT 97 6 T #1 FHIOT Hier FH 0T
TFEIfET Toree? &1 TATIUT Bl #7191 Teg7 13971 A4 T7q7 254 [34
174 for=T #T 75T Fg1 UF 139 (34 & GRIeRT #FId1 5. # 1% Gz FHIT
FANTIT 7 FaTIT (F FUIF BH & &@rH1 g1 aar aad 51 08 37 fore
FHIUIT ST 1397 737 &, F @73 77 [@FFA730 F T17 T 97 92 [@F7ars] @
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THATHT/FTFT e GATIT [T STTF7 G897 § F ¢ 7 g 72 Tar4d]
& %7 Z137 5eq7 06 &< [Sre 393 Z137 FHT19ra 1 1337 47 5. 7 7979
TH fFFars & QO 917 T 7T T F909 TI7 F FR FE T [daars &
TATFT/FTHT FiTd% TTIT 33T STTHT G897 781 51 JIT T 5106 AT 7
FUTT T [AFATH #F ATH T TaT I GTHIT [FIT ST a7 g1 139707 7
THIFT FILIE T17 7 97T T H2T TTFL [F9IT FTT FTTE 779 77 06
AT H qI3T & ST [F#aTe #7 78 @97 FeieaT a g0 TaT F97#7
@977 & 997 TG 7. 9 FT5 HT UF NTIIT FT ITIIT FT GIRT F 397
ST TGT §. BT G 97 T [FAT F 39 39T GIRT ATSHT LIF FT
FTTE FITT T TTF 5. 6517 F [@7ar #T T T 37T TaT # TTH7 Tl
FTT f@#aT FT 719 T Q37T a7 <7 & [T Grell &7 IeT 47 51 77 7
[@#aT 7197 7 QO a7 751 a51 18 & al ATZHT g1 59% [T [GTFH=IT 51
FII 3 39T 7 987 5% & f@37a7 % 79 7 7 947 [aqrT # @0 ard]
FITT &I TE@T &1 0 FH F1 TI2 337 § &7 F19 Icq1a7 T aidra,
TIGTAINZ, 3T 7Sl a24], [AGTITIT T 75157 F1599 IH FT ITF
g7e7 S 06 1T 3117 § @3FaT FT T17 T T2 TaT 937 3 [T g1 ST
Tg FardT & 39w 2 7 faaiE 30.10.19 wH e g7 25F
§FIRT [@57<T, TTo T3, 9T [AETITIT & 9956 5 T o7 9377 F
STETT T STTRT 1397 797 971 fra#1 FHI0T Bier #7191 JeqT &1 T9T 34
59 TXE #1 FIT FIGFRT 731 41 [# 7 527 G790 51 39 @4 vF &A=l
72T H FI% B% A9 751 A7 ZH] [T 3% FIRT 92 978 31 1347 7371
T17 3% G517 7 a7 (7 Fe7 [Fz41 & i #4711 [9/d & 3a% Z77 i

q19 5737 77 FET sran

4.4 From perusal of the above statement made by Shri
Surendra Kumar Kannojia, Market Assistant states that it was
not possible to distinguish between the peas of Indian or Nepali
origin. Hence, I do not find any evidence brought on record by
which it can be said that the said peas were the peas of Nepali
origin. Further, I find that these goods are not even specified
under Section 123 of Customs Act and hence the burden to
prove the smuggled nature of these goods is squarely on the

departmental authorities. Kolkata Bench of this Tribunal in the
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case of Shri Rahul Kumar & others Final Order No.75955-
75959/2025 dated 23.04.2025 have held as follows:-
“"15. Admittedly, when the truck and the car were
intercepted, the truck was found to be loaded with 6718.5
kgs of Black Pepper and 3918 kgs of Peas, without any
proper documents. Also admittedly the interception and
seizure took place at Muzaffarpur, that is well within the
Indian region in Bihar.
16. The statutory provision enabling the Customs Officials
to intercept, check, verify, detain, seize are all guided by
Section 123 of the Customs Act 1962. It would be
important to go through the relevant provisions, which are
extracted below :
Section 123 in the Customs Act, 1962
123. Burden of proof in certain cases.
(1) Where any goods to which this section applies
are seized under this Act in the reasonable belief that
they are smuggled goods, the burden of proving that
they are not smuggled goods shall be-
(a)in a case where such seizure is made from the
possession of any person, -
(i)on the person from whose possession the goods
were seized; and
(ii)if any person, other than the person from whose
possession the goods were seized, claims to be the
owner thereof, also on such other person;
(b)in any other case, on the person, if any, who
claims to be the owner of the goods so seized.
(2) This section shall apply to gold, and
manufactures thereof, watches, and any other class
of goods which the Central Government may by
notification in the Official Gazette specify.
17. A careful reading of the above provisions clarifies that
the goods in question pertain to,
(a) Gold
(b) Watches
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(c) Any other class of goods which the Central Govt may
notify,
the officials, can have a reasonable belief and take up the
further proceedings. In these cases, the burden to prove
the non-foreign nature of the goods is on the person from
whose possession the goods are recovered.
18. On the other hand, if the goods in question are not
notified by the Central Govt., then the burden entirely
shifts to the Customs Officials so as to prove that the
goods are of foreign origin.
19. On a specific query from the Bench to the Revenue as
to whether Black Pepper and Peas have been so notified,
the Ld A R makes the following submissions :
Indo Nepal Treaty of Trade 2009 , issued by Ministry
of Commerce and Industry.
Il. With Reference to Article IT
1- It is understood that all goods of Indian or
Nepalese origin shall be allowed to move
unhampered to Nepal or India respectively without
being subjected to any quantitative restrictions,
licensing or permit system with the following
exceptions:
(a) Goods restricted for export to third counties,
(b) Goods subject to control on price for distribution
or movement , within the domestic market, and (c)
Goods prohibited for export to each other's
territories to prevent deflection to third countries
The said consignment was intercepted on
28.05.2019 near Indo- Nepal border
In this regard, reference is relied upon the written
reply given in the Lok Sabha by the Minister of
Commerce and Industry Shri Piyush Goyal, as per
press release dated 03.07.2019, wherein he has
categorically stated, interalia that :
"India is not importing pepper from Bangladesh

Bhutan and Nepal. The various steps taken up by the
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Government to curb import of pepper from Vietnam
and Srilanka is as follows ...... ”
Further, reference is relied upon the written reply
given in the Lok Sabha by the Minister of Commerce
and Industry Shri Piyush Goyal, as per press release
dated 04.12.2019, he has categorically stated, inter-
alia that :
In order to reduce the import of pepper and to
stabilize the domestic price of pepper, Government
has fixed the CIF value of Rs.500 per kg. as the
Minimum Import Price (MIP) for black pepper vide
Notification of Directorate General of Foreign Trade
(DGFT) dated 6/12/2017. Subsequently, an
amendmentwas brought in the MIP notification by
making import of pepper at or above Rs. 500 per kg.
free and import below Rs. 500 per kg prohibited vide
DGFT  Notification  dated 21/3/2018. Some
representations regarding smuggling of low priced
black pepper from other origin to Indio through
Nepal and Bangladesh border were received. In this
regard, the field formation of Customs and
Directorate of Revenue Intelligence have been alert
and made vigilant at the point of entry in the port to
detect and prevent entry of inferior quality pepper,
from other counties to India. Customs has booked
several cases of attempted smuggling of pepper in
the recent past
Source: DGCI&S Kolkata/DLI from Customs provided
by the Spices Board of India
20. The above details provided by the Revenue only go on
to show that some restrictions have been placed on the
Minimum Import Price and the situation is being monitored
to curb smuggling of low quality Pepper into India from
these countries. In order to attract the provisions of
Section 123, and to fasten the burden on the person
possessing the goods, the items in question, that is the

Black Pepper and Peas should have been properly Notified



12 Customs Appeal No.70452 of 2022

by the Government, which does not seem to be the case
here. The statement of the Minister in the Parliament and
Press Conference briefings not carry any statutory weight
unless the goods are notified. Thus, I take the view that
the Black Pepper and Peas are not covered by any
Notification and hence they are not subject to the
provisions of Section 123.

21. Therefore, the onus to prove that the goods are of
foreign origin, is on the Customs Officials. From the Show
Cause Notice and Order in Original, it is seen that the
Picture of the Gunny / Woven bags are reproduced with
the printed matter of "Rose Brand 5MM Jumbo” and
“"Sanchit Black Pepper 5MM Best Quality”. Obviously, these
are the Brand Names. The Bags do not carry any details of
the manufacturer’s name, their address etc. In such a case
no assumption can be made about the foreign origin of
these goods. There is nothing to suggest that the Customs
Officials have made any enquiry to know as to who the
owner of these Brands is and where the factories are
located. Another way of ascertaining the origin would be to
get the goods tested by approved / empanelled Testing
Agency to check the quality of the goods to prove as to
whether such goods are of Indian or are of foreign origin. I
do not see any such attempt has been made by the
Customs officials.

22. The next thing to be considered is the place of
interception and seizure. Admittedly, the goods were
seized at Muzaffarpur. On checking the map and location, I
find that Muzaffarpur is located at a distance of about 216
KMs from Bhimnagar [the alleged town via which the
smuggling is taking place]. Further, it is stated that the
goods have been loaded from a godown at Bhimnagar. As
to whether the goods were initially smuggled from Nepal to
Bhimnagar, and as to who undertook this work, is not
coming out clearly in the proceedings. Even from the
recorded statements of various persons including some of

the noticees / appellants herein, there is no admittance
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from their side that the goods have been procured illegally
from Nepal. Therefore, I take a considered view that the
Revenue has not been able to prove conclusively that the
goods are of foreign origin.

23. Since the Revenue has not been overcome the test of
bringing in conclusive proof towards the foreign origin of
the goods, going into the detailed investigation process
and allegations and findings given in the impugned order
would be more of academic interest. Admittedly, prima
facie, the documentary evidence brought in by the
appellants have been found to be doubtful. But the point in
the present case is, unless it is proved that the goods are
of foreign origin, the anomalies found in the transactions
cannot implicate the appellants under Customs Act
provisions, though they might get implicated under other
statutory provisions. Illegality or otherwise of other
statutory provisions will have no bearing on the Customs
Act provisions and hence they cannot come to the rescue
of the Revenue in the present case.”

It is also not brought on record as to how any test or

opinion of certain experts were taken in the matter for

determining the origin of these goods. In absence of any

evidence to establish that the impugned goods were illicitly

brought from Nepal, I do not find any merits in the impugned

order upholding the confiscation of the goods. As I hold that

confiscation of the goods could not be upheld, the penalties

imposed under Section 112 of the Act needs to be set aside.

4.6
5.1

akp

Impugned order lacks merit and needs to be set aside.

Appeal is allowed.

(Dictated and pronounced in open court)

(SANJIV SRIVASTAVA)
MEMBER (TECHNICAL)



