IN THE CUSTOMS, EXCISE & SERVICE TAX APPELLATE

TRIBUNAL
REGIONAL BENCH : ALLAHABAD
COURT No. I

APPEAL Nos.ST/70430,70431,70432,70428,70429/2016-CU[DB]
(Arising out of Order-in-Appeal No.GZB-EXCUS-000-APP-0242 to 0246-

15-16 dated 11/01/2016 passed by Commissioner (Appeals), Customs &
Central Excise, Meerut-I1)

M/s Al-Nafees Frozen Food Export Pvt. Ltd. ...Appellant

Vs.

Commissioner (Appeals), Customs, Central Excise & Service Tax,
Meerut-11 ...Respondent

Appearance:

Absent On Call for Appellant
Shri Mohd. Altaf, Assistant Commissioner (AR), for Respondent
CORAM:

Hon’ble Mrs. Archana Wadhwa, Member (Judicial)
Hon’ble Mr. Anil G. Shakkarwar, Member (Technical)

Date of Hearing 05/12/2018
Date of Pronouncement : 11/12/2018

FINAL ORDER NO.72866-72870 / 2018

Per: Archana Wadhwa

On matter being called neither anybody appeared nor is
there any adjournment request inspite of the notice of hearing
having been sent to the appellant well in advance. We also
note that the appellant was unrepresented on the last date

also, when the matter was adjourned to today.

Accordingly we have heard learned AR appearing for the

Revenue and have gone through the impugned order.
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Inasmuch as all the appeals are arising out of the same
impugned order passed by the Commissioner (Appeals) and
involve the same question, a common order is being passed in

respect of all the appeals.

2. As per facts on record, the appellants are engaged in the
manufacture & export of frozen/chilled meat and are
registered with the Department for payment of Service Tax.
They were discharging their service tax liability on reverse
charge mechanism in respect of the ‘Goods Transport Agent’
service received by them for transportation of frozen meat
from their factory to their depot in Mumbai. Inasmuch as the
service tax was exempted for transportation of the food stuffs,
vide Notification No0.25/2012-ST dated 20.06.2012, the
appellants filed refund claims in respect of the service tax

paid by them on the GTA services.

3. The said refund claims were rejected by the Original
Adjudicating Authority on the ground that while exporting the
goods, the appellants were claiming the benefit of rebate in
terms of Notification No0.41/2012-ST, which debars
sanctioning of refund claims of duty paid on the services
specified therein and used for export of the goods in case the
export has taken place under rebate. The Order-In-Original
passed was upheld by Commissioner (Appeals) and hence the

present appeals.
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4. On going through the impugned order, we find that the
sole ground for rejection of the refund claim is that the
appellants have exported their goods under the claim of
rebate and in terms of Notification No.41/2012-ST refund of
service tax paid on various services utilized for export
purposes would not be admissible. However, we find no
merits in the above reasoning of the Lower Authorities.
Notification No0.25/2012-ST dated 20.06.2012, as amended
by Notification No0.3/2013-ST dated on 01.03.2013 exempts
the services provided by good transport agents by way of
transportation in a goods carriage for foods stuffs including
Flours, tea, coffee, jiggery, sugar , milk products, salt and
edible oil, excluding alcoholic beverages. There is no dispute
that frozen meat is food stuff and transportation of the same
stands exempted vide the said notification from payment of
service tax. The said fact has also been admitted by Lower
Authorities that the assessee is entitled to the benefit of the

said Notification.

However, they have denied the refund on the sole
ground that Notification No0.41/2012 debars the refund of
service tax paid on specified services, where the goods stand
exported under the claim of rebate. Apart from the fact that
GTA service is not one of the specified service in Notification
No.41/2012, we note that the applicability of the said

notification to the facts of the instant case, as adopted by the



4 APPEAL Nos.ST/70430,70431,70432,
70428,70429/2016-CU[DB]

Lower Authorities is not justified inasmuch as the Notification
No.25/2012-ST is an independent notification. The refund
claim having been made in terms of the said notification is
required to be adjudged in the light of the wordings of the
said notification. There is nothing in the said notification to
deny the exemption in case the GTA services has been utilized
for transportation of the food stuffs which ultimately stand
exported under claim of rebate. Inasmuch as the said
notification fully applies to the facts of the present case, we
have to hold that assessee is entitled to the refund of the
service tax paid on reverse charge basis in respect of the GTA

services so received by them.

As such, we set aside the impugned order and allow all

the appeals with consequential relief to the appellants.

(Pronounced in Court on 11.12.2018)

Sd/- Sd/-
(Anil G. Shakkarwar) (Archana Wadhwa)
Member (Technical) Member (Judicial)

Nihal



