CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
ALLAHABAD

REGIONAL BENCH - COURT NO.I

Customs Appeal No.70006 of 2023

(Arising out of Order-in-Appeal No0.310-313-Cus/Appl/LKO/2022 dated
02/05/2022 passed by Commissioner (Appeals) Customs, Central Excise &
Service Tax, Lucknow)

Mr. SubhashPrasad, @ ... Appellant
(Bharmi, Bagheli, Siddharthnagar)

VERSUS
Commissioner of Customs (Pre.), ....Respondent

(5™ Floor, Kendriya Bhawan, Sector-H, Aliganj, Lucknow)
WITH

Customs Appeal No.70045 of 2023

(Arising out of Order-in-Appeal No0.310-313-Cus/Appl/LKO/2022 dated
02/05/2022 passed by Commissioner (Appeals) Customs, Central Excise &
Service Tax, Lucknow)

Mr. Reshikant Yadav, @ ... Appellant
(Devkathia, Rasoolpur, Gazipur)

VERSUS
Commissioner of Customs (Pre.), ....Respondent

(5" Floor, Kendriya Bhawan, Sector-H, Aliganj, Lucknow)

APPEARANCE:

Absent on call, for the Appellants
Shri Santosh Kumar, Authorised Representative for the Respondent

CORAM: HON’BLE MR. SANJIV SRIVASTAVA, MEMBER (TECHNICAL)

FINAL ORDER NOs.70534-70535/2025

DATE OF HEARING : 21 April, 2025
DATE OF DECISION : 21 April, 2025

SANJIV SRIVASTAVA:

These two appeals are directed against Order-in-Appeal
No0.310-313-Cus/Appl/LKO/2022 dated 02/05/2022 passed by
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Commissioner (Appeals) Customs, Central Excise & Service Tax,

Lucknow. By the impugned order following has been held:-

“In view of the above findings and judicial
pronouncements, I am of the considered view that the
impugned goods was smuggled from Nepal into India
through off-route illegally and Shri Subhash Prasad, the
appellant No.1 was actively involved in the said smuggling
activity. Therefore, the adjudicating authority had rightly
confiscated the impugned goods & the vehicle and imposed
appropriate penalty upon Shri Subhash Prasad, the
appellant No. 1.

I notice that Shri Rishikant Yadav, the appellant No.2 is
the owner/driver of the said vehicle and was hired by Shri
Subhash Prasad in transporting the impugned goods by his
said truck. There is no evidence available to show his
connivance with Shri Subhash Prasad in the said smuggling
activity. He just engaged his truck for freight of Rs.5,000/-
. Neither he nor Shri Subhash Prasad in their respective
statements stated anything about his involvement in the
smuggling of the impugned goods. Therefore, I do not find
him guilty of the said offence and vacate the penalty
imposed upon him under Section 112(b) of the Customs
Act, 1962.

Now, I come to the departmental appeal filed in the
present case. It is a settled fact that the owner of the
goods is required to pay the applicable duty and other
charges along with redemption fine imposed on the
confiscated goods in lieu of confiscation. Here in this case,
the adjudicating authority had appropriated the security
amount of Rs.74,880/- deposited by its owner against the
redemption fine. Therefore, Shri Subhash Prasad, the
appellant No.1 & the owner of the said goods was also

required to pay the applicable duty and other charges on
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the impugned goods. I agree with the departmental view-

point in this regard and allow the departmental appeal.

The impugned order is modified to the above extent. The
appeals filed by the appellants as well as the departmental

appeal are disposed of accordingly.”

2.1 Police officers, Thana Kolhui intercepted a truck Regd. No.
UP61 AT 0717 near Kolhui on 16.10.2019, which was found
loaded with 520 bags of Peas weighing 24960 Kgs valued at
Rs.7,48,800/-. Shri Subhash Prasad, the appellant No.1; Shri
Rishikant Yadav, the appellant No.2 and Shri Girija Yadav were
in the said vehicle. Police officials handed over these persons

along with the said goods and vehicle to the Customs officials.

2.2 Appellant No.1 in his statement dated 16.10.2019
admitted the ownership of the said goods and stated that he
purchased the same from Nepal on cash payment without any
bill and got it loaded into the said vehicle. He intended to sell the

said goods at Kolhui market.

2.3 Appellant No.2 in his statement dated 16.10.2019 stated
that he is the owner and driver of the said vehicle. He got the
said goods loaded into his truck on the direction of Shri Subhash

Prasad, the owner of the said goods and was moving to Kolhui.

2.4 Shri Girija Yadav in his statement 16.10.2019 stated that
he is only a labour, Shri Subhash Prasad hired him for loading

and unloading of the said goods.

2.5 On reasonable belief that the goods detailed in table below
were liable for confiscation under Section 111 of Customs Act.
They were seized and provisionally released to their respective

owners on bond and security deposit:-

S.No.|Particulars of the goods Quantity Anticipated price of the
goods. (Rs.)
1. Peas smuggled from Nepal 520 gunny bags 7,48,800/- (Rs. 30 per kg.)
(24,960 kgs)
2. Truck registration No. UP One 20,00,000/-
61AT- 0717.
Total 27,48,800/-
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2.4 A show cause notice dated 04.03.2020 was issued to the

appellants asking them to show cause as to why:-

“10(7), sa: 41 gary F977 g 41 219 [F97E1 T 9<H ], To FEA, forer
FAGTI7TT (SITEia 72T & TaTH1) F1 UagRT I8 Sgd 13497 arar & 17 ag
HTT AT, TIHT o ([Ra7F) TgwrTd, T99 ao, F719 999, d¥3-
U=, AN, TGAS F ZH FIRI AT TFAT & i & 30 fa71 F 5777
FITT FATH 19 #9717

(i) FTHIT 520 FI¢7 (24960 fFo 7o) F2X faaar Fer HiwT
7o ¥7,48,800/- #I #14T 9% fefag5, 1962 #1 &<T
111 (1) F F=79T AT F [T 77 ? 3%

(i) T g7 AT gw Sfaraad, 1962 #1 grr 7(1) (c) #F
Jeid TRT HfAg=EaT 7o 83/94-Cus (NT) far+
21.11.1994 #7T 3787 FI % FIX Fe] ATG1797 #1 &7

112 (b) # seaiid JHIAT TITEAT TTH ?

10(@) sra: 41 FIGFT T177 JF To FIdl TI7T 79761 T 37H1397, TTo
FTqT TAYT, [Srer TSHIgT (FfHaEia 2% Wsro do UP-61-AT-0717 %

&TH1) F TAgRT I8 Sgd 397 srar g 3 ag d97 g, @ar goF

(FAa7F) SFFTT, T77 T, FRT 997, dF2<- U=, TANT Ta79% Fl
FIOT FATT 13 3 a2 & 97T & 9T F ST F A dfAugia 520
FIRT (24960 fFo TTo) F2T T &17 H ZTAHTIT #1 T 157 2% TeTo To UP-
61-AT-0717 77 ¥20,00,000/- #I 77 7

(i) AT g sfafaad, 1962 #1 grT 115(2) % S=avid
HTEGTIT FX [T 17 ? ST,

(i) ST e BT Bl QU BT B [T GEIT YA BT Tl
FITH B T H HWEINT BT P BV IH SENTIT BT ETVT

112(b) @ Srrla GHMAT T TR

2.5 The said show cause notice was adjudicated as per the
Order-in-Original dated 04.06.2021, wherein following has been
held:-

TR

(F) & sfawgia 520 T ( 24960 [(Foyro) #eT F FoF &
7,48,800/- (¥93T GTq T1@ JSATAIG g9 513 1 q79) &, # #1471
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goF  Frgfaga 1962 # grr 111 (b) # s=iiiaq SfEvEia
(Confiscate) f7 &7 #T araer a7 &1 & afea®Iq9 (Confiscated)
520 FIRT (24900 fFoqTo) 72¥ Fo7 & 7,48,800/-, 77 & 74,880/

(FTIT FIgwi< g% &5 @1 &1 q779) 77T [F897=97 % (Redemption

fine), siferrgor (Confiscation) # f@%g, @4 STT7 &1 SIS #XaT &/
1% Ik AT 72T F1 & 74,880/~ IIaq(T 1 aXFRT FIT F TH

FXT TF I 72X # HIo o7 & 7,48,800/- F FIGT FT T T Teqd
#F37 9% @719 19.10.2019 F7 3% [314% TaTHT % Te7 araid#® g1
FT & T T 7 I g To 74,880/~ F WRT GHFT F GIT H

THTAIST FC T A ZATE|

(@) & afgdia 2 5o @o UP 61AT-0717 §o7 & 20,00,000/-
(&7FT F17 17 777), F A 2 AT #F1 T 115 (2) #F FediT
sTegIT (Confiscate) 133 ST #7T STaer aal §, UAH ST89FHT JI57
FTHT 9% Fo. & 2,00,000/- (Fo & T7@ HTT) &7 [FHIF7 97 Tl
g1 5 3 afemdia arET ofe wEar UP 61AT-0717 # ararfas
g &0 2,00,000/- #1 797 Favld THT #I7 TTH TTET % ATHAZT
HT 3 FXET JI [Aq712d #37 T¢ Jg7 @TH1 % 987 § &7 &1 7471 411
a: & araraFw gt #1 3 arr & 2,00,000/- %" 157 # 39197
YF & Tas § FIRT TXFT % GTd F GHEANGT FI7 FT AT FIATZ1

(77) T 4 garo geare g7 41 274 [Fardi a7 97<HL 9ro e, foer
AT H1aT 9% sfafaa7 1962 #1 arr-112 (b) # s=iifa &o

2,00,000/- (&937 & @1@ A7) JHIT/AITE TIME FTI7 FT AT

FIATE!

(%) &+t FEOFIT T177 77 FFo TS 17T [FATHT T FqH3AT, Tro
FTIT TGAYT, ST TISA1gTIT AT g7 FtefaaT 1962 #1 &rer-112
(b) # s=rifqd & 1,00,000/- (€747 TF @ HIF) JHIT/TITIE
I ST FT AT FIATE |

(27) & 41 FIRST 7177 g7 &@o fqaseart 179 [@ard] a7 3351377,
Tto FaT TRAYSE, ISrT TTSH1GT 9T HIAT g7 1797 1962 #T 437-
112 (b) # s=aid o 50,000 (&T3T TFTT T TTT) JHITI/TITIE
I ST FT AT FIATFI"
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2.6 Aggrieved appellants and revenue filed appeals before
Commissioner (Appeals) which hav been disposed as per the

impugned order referred in para 1 above.
2.7 Aggrieved appellants have filed these appeals.

3.1 Appellant is absent on call. This matter has been listed
earlier on 05.02.2025, 13.03.2025 and for today. In terms of
proviso to Section 129B (1A) of the Customs Act, following has

been held:-

"[(1A) The Appellate Tribunal may, if sufficient cause is
shown, at any stage of hearing of an appeal, grant time to
the parties or any of them and adjourn the hearing of the

appeal for reasons to be recorded in writing:

Provided that no such adjournment shall be granted more

than three times to a party during hearing of the appeal.”

3.2 I heard Shri Santosh Kumar Authorized Representative
appearing for the revenue. Authorized Representative reiterates

the findings recorded in the orders of the lower authorities.

4.1 I have considered the impugned orders along with the

submissions made in appeal and during the course of argument.
4.2 Order-in-Original records the findings as follows:-

"520 FIRT (24960 fFoduTo) F2T Hiw< goq &0 7,48,800/- #T #14T
g Ffgfaaa 1962 # grr 111 (b) # Faid STEUgT

(confiscation):

5 JFIT T TEIAT FEAIA & ATATFT & 4 Tg TIaT § 19 Grerer o7
FIgs & JfaFIRIT 7 7% 16.10.2019 1 0% 2% oo o UP
61AT-0717 09 37 97 &is 520 177 (24960 fF<iro) 7917 & 373¢r
T & T T 72T & G FTIIE d17 FTrdl F1 TTHT JFe AT91797
F JITYTTT % ST FEAAIET 57 AHT 47 ([Fa1¢F) qveer Aaaar &
HIGFIRIT F1 G971 Toqerd a7 o7 ( [RarF) qved Jiaqdl &
SATEFIRAT T FTH a7z 520 FIRT (24900 fFoqTo) S 35 &7 97
grataaa, 1962 #1 97 111 (1) # =ava dfvguconfiscation)
TN § UF I H2T F FI9 7 TIF q157 2% ao o UP 61AT-0717
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FHT FTEfFIH T a7 115(2) F S=avia Sfag<r confiscation) T
&, B A7 #1 gRT110 F Feavia IT9Tg1T (seize) #T faar

7 77 grar g & 47 gary g9re 7 a7 g7 dfhiaa8, 1962 #1 grT
108 # y=avid 3T 97 917 & 37147 F 35 9a=T 747 520 FT
(24980 FoqTo) 72¥ FHT F7 § @ 7ahe TF 2% Toro o UP 61AT-

0717 9T 717 #T 41 FIRST 7157 (F93%) TF 41 E0FHT T1=7 (57
FTHT TF FI7F) & q79 12T §1d §U Flogs arare a7 75 9 13 a1 Teq
7 GIereT 17T FIgE @ AIGFIRAT 7 37 d191 1 7% @37, T8 % 397
FF 72T FT TITT 3 [FXF7T FUST & T7 YIATT F29 GRIRT 9T 1T ZTHT
F1% THIT/ [T T&T 3T 971 T 377 4T THEAF (T T157 (FT90E1T 27
# w@rHl UF Fraw) 7 f@AE 16.10.2019 FT #AT g7w St
1962 #7 g7 108 # =i 3% 597 9717 & FardT [F 37 IF THS]
T 520 FIRT (24960 [FoqTo) 72T FI 3q% TaTHT 4T T T %
Fg7 77 ®0 5,000/- #1¢ 9T 17 3, 41 AT FHIT (HIT HIfAF) TF
4T FIRST T17 (F93%) % a7 Tg=17 ST 57 97 13 T4 Td 7 glerer
ITAT FIog2 # FTAFIRAT 7T 375 THE [T I 397 T8 F1F G991 & a7
7 ST 747 §1 91 9717+ fRr area 7 fF77# 18.10.2019 #
AT g stafaag, 1962 # grer 108 # s=aiia fad 59+ 477 7
FATIT 135 MIET 7 71T IS FI9 & q17 T8 HIT HIT0F 41 a7 T978 77
FIET FTTF 41 FBIGHIT T177 % 19 2% H 45 77 Floge a7 & 4 & a4l
TTEd H GId 7T HIeiTs & ATEFIRAT 7 378 7% [ a7

FURIE & TUF § fF FueiE dfawgia 520 77 (24960 fFodre) 7w
fora#r Fo @i goq &0 7,48,800/- %7 TAT 5, #1 41 a9 T977
(STHTETa 72T & &TH1) FTRT @167 9o 181797, 1962 #T a7 7 (1)
() & TET T AAGTAT Fo 63/94 7% 21.11.94 % Fraart #7
SCATT FY FATIEFHT AT & FTG T2F & 97T § FRAT H TATFT FIA-
FTTeT GIHT & 79 (09T 31331 & G767 TF TIAT F 3T 1347 737 ST 47
FIOFIT T (FITEIT 2% Thoro To UP 61AT-0717 % &@@1dT 09
FITF) TIT 41 [IRST T137 (F975%) 7 978 UF F9531 & T779 § T A7

EU A1 3 3% F3g T0% & AT G AT §T HET F1 ATgT H IS FT 7T
STTE @ ST HAT o AT91797 F FIaEra] #7 Ieaad U9 F0edid

HITT 5. FgI7 (A1 &&TH], TTe7 T@TH1 UF F1e7% TIT TAZ2 7) ATAH
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FT FF ATHUGIT FeT FT 2% oo o UP 61AT-0717 7T TS #T
FIogs FT9T ATH 9T F97 & I59T & o 97 T 91 I draagia 520 i<
(24960 (FoqTo) 72T foraa T F7 @i §o7 &0 7,48,800/- S#T TaT
g a7 e sfafaaE, 1962 #1 ar<r 111 (1) # =aiad Jfag<T
(confiscation) 77T &

18. FIEIT 520 71T (24960 fFodTo) HT #1 &7 H IITH ATET
FeITUP 61AT-0717 &7 777 #1 7115 (2) % it F1eagoT

(confiscation) :-

g @97 9% g, Fravgia aigT UP 61AT-0717 % 919# UF

TS TTHT % AT & TIdlFT & & Ig 97a7 g 13 A9FRAT 7 IF
FTET & FATEFHT &7 Arq7faT 520 FIRT (24960 FoqTo) 72X FT TXTHAT
#3971 F JHT 72T F FATT § THEIET F15 41 T97 157 9779F 781
fear a7 |

7 7g grar g @ 41 gary gaiw (qfeugia 723 # @rdl) 7 AT o
grafaga, 1962 #1 g7 108 #F J=ifd 37 3797 977 § 7797 (& 7
7#eT 741 520 FIRT (24960 (FodTo) F2T FHT #7T & [ T%e 7T 2%
Toro &o UP 61AT-0717 77 @13 #T 41 [T 7177 (F93%) UF 41

FIUFHIT T13T (157 FTHT T FT7F) % T19 T1eT 517 5T FIog3 9To1T
w1 % o & T TEd & gl AT wlegs # AIGFRAT 7 3T d19l F
7E Reqr, 7 13 397 I 72T 1 977 % (#7047 0T & F77 §IarT
FXF GRIGT 4T 1T ZTFT F15 /@7 g1 a7 o1, 13 39% a1 9%
TH AT IRST 7157 0% T95< & 41 FlaF1T T3 a7 19 2% Tore To UP
61AT-0717 % 741 0F FT7% & & I7F HX #T Fo 5,000/- 91T TT
FY & ST TET 9T 1F 397 3% 520 FI7T (24960 fFoqTo) 72T FT FT7
97 ¥ 941 @ F7 &0 7,00,000/- 7 G797 57 37 Foqz F Gie-
12 §FFI 97 gH-9 #¢ a9 Fa7 foaaa 39 iy &0 30,000/- #7
ATH ST g1 ST, 13 39 59%1 TI7%1%T &5 13 SA118%d T T S3¢ 1%

& F1% 1 GTHTT 97T & T F ATHT T 1T G TI7T & STTAT FIHT 7

HTITTIT & TITETAT FT ICATT TF FUSHT FITE 5, ATH7 F97 Tg F1F

Jeq1 F TTTT H FF 34T &, 5T 7 307 J977 FIRTE THF1 3547
gl
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o1 FEfOFHIT TET( FgATEIT ZF F @Hl g7 FiaF) 7 R
16.10.2019 71 147 g7 fgf777, 1962 # g7 108 #F Fwavia
3% 597 F977 F Far47 13 75 Sr9ugiT 2@ oo o UP 61AT-0717
FT TAFT FETHI TF FT9% &, 13 F07 I 79T 7391 520 177 (24960
f#FoqTo) 727 1 3% TqTHT 41 T T F Fg7 9% &o 5,000/~ 7715
TT TTT F7, 41 AT TG17 (77 JIF,) TF 47 [T I757 (F95%) #
qTT TgFT7 ST TFT 9T 13 TH1 Tead & glard 77 #icgs & A19FRar 7
I8 TFE (09T 13 3G 5G9F1 TITFRT & 13 F719Fd T & J3¢ aiia &
FITT & TTT T TTHIAI F1 15T T2 TT7 FE & TTAT AT 7% STT81797
F JIFETHI FT FoTTT UF FUSHIT ST 5, dAla7 397 98 #14 9971 &

ATTT H < 1797 51"

Impugned order records the findings as follows:-

“"Shri Subhash Prasad, the appellant No.1 has submitted
that the seized Peas were of Indian origin. He tendered his
statement under duress & pressure. There is no evidence
to show that the seized goods were of Nepali origin. Shri
Rishikant Yadav, the appellant No.2 has pleaded that he
was not aware about the nature of the said goods. Shri
Girija Yadav, the appellant No.3 has submitted that he is
not concerned with the seized goods and was also not
aware that the seized goods was illegally imported from

Nepal. He is innocent and has not committed any offence.

I find that the Police officials, Kolhui intercepted the said
truck at Kolhui situated near Indo-Nepal border loaded
with the impugned goods. At the time of interception, Shri
Subhash Prasad, the appellant No.1; Shri Rishikant Yadav,
the appellant No.2 and Shri Girija Yadav, the appellant
No.3 were found present in the said vehicle. Shri Subhash
Prasad, the appellant No.1 in his statement dated
16.10.2019 admitted that he purchased the impugned
goods from Nepal on cash payment without any bill and
intended to sell the same at Kolhui market. Shri Rishikant
Yadav, the appellant No.2 in his statement dated
16.10.2019 stated that he is the owner/driver of the said
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vehicle and got the said goods loaded into nis truck on the
direction of Shri Subhash Prasad. Shri Girija Yadav, the
appellant No.3 in his statement 16.10.2019 stated that he
is only a labour and Shri Subhash Prasad hired him for

loading/unloading of the said goods.

Shri Subhash Prasad, the appellant No.1 has taken a plea
that the seized Peas were of Indian origin. I find that at
the time of interception of the said vehicle, no document
was found available with the said consignment of the
impugned goods. Shri Subhash Prasad also could not
produce any purchase bill with respect to the said goods
showing that he procured the impugned goods from the
local market. Hence, his said claim is not supported by any
documentary evidence. It is clearly an afterthought on his
part to cover-up his said smuggling activity. Further, he
himself admitted in his said statement that he purchased
the impugned goods from Nepal on cash payment without

any bill.

It has been held in catena of judgments that the
statements recorded under Section 108 of the Act are in
the nature of substantive evidence and culpability of the
offence by the concerned persons can very much be relied
upon on such statement. In the case K.I. Pavunny vs
Asstt. Collector (HQ) Central Excise Collectorate, Cochin
[1997 (90) ELT 241 SC), the Hon'ble Supreme Court held-

"Confessional statement of accused, if found to be
voluntary, can form the sole basis for conviction. If
retracted, Court is required to examine whether it
was obtained by threat, duress or promise and
whether the confession is truthful. If found to be
voluntary and truthful, inculpatory portion of
retracted confession could be relied upon to base

conviction."
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In the casc Illias vs Collector of Customs, Madras
[1983(13) ELT 1487(SC)], another Constitution Bench had
held that-

"Even though the Customs officers have been
invested with many of the powers which an officer in
charge of a police station exercises while
investigating a cognizable offence, they do not,
thereby, become police officers within the meaning
of Section 25 of the Evidence Act and so the
confessional statements made by the accused
persons to Customs officials would be admissible in

evidence against them."

Further, in the case of Assistant Collector of Central Excise,
Rajamundry vs Duncan Agro Industries Ltd. & Ors.
[2000(7) SCC 53), referring to Section 108 of the Customs
Act, the Apex Court observed-

"The inculpatory statement made by any person
under Section 108 is to non police personnel and
hence it has no tinge of inadmissibility in evidence if
it was made when the person concerned was not
then in police custody. Nonetheless the caution
contained in law is that such a statement should be
scrutinized by the court in the same manner as
confession made by an accused person to any non-

police personnel.”

4.4 From the entire case, I find nothing put on record to show
that the peas seized and confiscated were of Nepali origin. It is a
matter of common knowledge that peas grown in large quantity
within India also and in the ratio from where this seizer has been
acted, no examination or expert opinion has been obtained to

certify that the peas were of Nepali origin.

4.5 I am concern with the case of seizure of peas and not gold,

an item not notified under Section 123 of the Customs Act. In
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such a situation, it was incumbent upon the revenue authorities
to establish the Nepali origin of the seized peas which has not

been discharged.

4.6 Admittedly, Customs officers are vested with power to
record statement under Section 108 of the Customs Act and
these statements are admissible as evidence in any proceedings
relating to goods imported illicitly into India. However, it is
settled law that the reliance on the statement could be only to
the extent it establishes the facts of the case and is corroborated
by the other evidences. In absence of any investigation with
regards to the foreign smuggled nature of peas the impugned
order holding that these seized and confiscated peas are of

Nepali origin cannot be upheld.

4.7 In similar case, I find that Kolkata Bench of this Tribunal in
the case of Shri Rahul Kumar & others Final Order No.75955-
75959/2025 dated 23.04.2025 have held as follows:-

“"15. Admittedly, when the truck and the car were
intercepted, the truck was found to be loaded with 6718.5
kgs of Black Pepper and 3918 kgs of Peas, without any
proper documents. Also admittedly the interception and
seizure took place at Muzaffarpur, that is well within the

Indian region in Bihar.

16. The statutory provision enabling the Customs Officials
to intercept, check, verify, detain, seize are all guided by
Section 123 of the Customs Act 1962. It would be
important to go through the relevant provisions, which are

extracted below :
Section 123 in the Customs Act, 1962
123. Burden of proof in certain cases.

(1) Where any goods to which this section applies
are seized under this Act in the reasonable belief that
they are smuggled goods, the burden of proving that
they are not smuggled goods shall be-



13 Customs Appeal Nos.70006 & 70045 of 2023

(a)in a case where such seizure is made from the

possession of any person,-

(i)on the person from whose possession the goods

were seized; and

(ii)if any person, other than the person from whose
possession the goods were seized, claims to be the

owner thereof, also on such other person;

(b)in any other case, on the person, if any, who

claims to be the owner of the goods so seized.

(2) This section shall apply to gold, and
manufactures thereof, watches, and any other class
of goods which the Central Government may by

notification in the Official Gazette specify.

17. A careful reading of the above provisions clarifies that

the goods in question pertain to,
(a) Gold
(b) Watches

(c) Any other class of goods which the Central Govt may
notify,

the officials, can have a reasonable belief and take up the
further proceedings. In these cases, the burden to prove
the non-foreign nature of the goods is on the person from

whose possession the goods are recovered.

18. On the other hand, if the goods in question are not
notified by the Central Govt., then the burden entirely
shifts to the Customs Officials so as to prove that the

goods are of foreign origin.

19. On a specific query from the Bench to the Revenue as
to whether Black Pepper and Peas have been so notified,

the Ld A R makes the following submissions :

Indo Nepal Treaty of Trade 2009 , issued by Ministry

of Commerce and Industry.
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Il. With Reference to Article II

1- It is understood that all goods of Indian or
Nepalese origin shall be allowed to move
unhampered to Nepal or India respectively without
being subjected to any quantitative restrictions,
licensing or permit system with the following

exceptions:
(a) Goods restricted for export to third counties,

(b) Goods subject to control on price for distribution
or movement , within the domestic market, and (c)
Goods prohibited for export to each other's

territories to prevent deflection to third countries

The said consignment was intercepted on
28.05.2019 near Indo- Nepal border

In this regard, reference is relied upon the written
reply given in the Lok Sabha by the Minister of
Commerce and Industry Shri Piyush Goyal, as per
press release dated 03.07.2019, wherein he has

categorically stated, interalia that :

"India is not importing pepper from Bangladesh
Bhutan and Nepal. The various steps taken up by the
Government to curb import of pepper from Vietnam

”

and Srilanka is as follows ......

Further, reference is relied upon the written reply
given in the Lok Sabha by the Minister of Commerce
and Industry Shri Piyush Goyal, as per press release
dated 04.12.2019, he has categorically stated, inter-
alia that :

In order to reduce the import of pepper and to
stabilize the domestic price of pepper, Government
has fixed the CIF value of Rs.500 per kg. as the
Minimum Import Price (MIP) for black pepper vide
Notification of Directorate General of Foreign Trade
(DGFT) dated 6/12/2017. Subsequently, an
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amendmentwas brought in the MIP notification by
making import of pepper at or above Rs. 500 per kg.
free and import below Rs. 500 per kg prohibited vide
DGFT  Notification dated 21/3/2018. Some
representations regarding smuggling of low priced
black pepper from other origin to Indio through
Nepal and Bangladesh border were received. In this
regard, the field formation of Customs and
Directorate of Revenue Intelligence have been alert
and made vigilant at the point of entry in the port to
detect and prevent entry of inferior quality pepper,
from other counties to India. Customs has booked
several cases of attempted smuggling of pepper in

the recent past

Source: DGCI&S Kolkata/DLI from Customs provided
by the Spices Board of India

20. The above details provided by the Revenue only go on
to show that some restrictions have been placed on the
Minimum Import Price and the situation is being monitored
to curb smuggling of low quality Pepper into India from
these countries. In order to attract the provisions of
Section 123, and to fasten the burden on the person
possessing the goods, the items in question, that is the
Black Pepper and Peas should have been properly Notified
by the Government, which does not seem to be the case
here. The statement of the Minister in the Parliament and
Press Conference briefings not carry any statutory weight
unless the goods are notified. Thus, I take the view that
the Black Pepper and Peas are not covered by any
Notification and hence they are not subject to the

provisions of Section 123.

21. Therefore, the onus to prove that the goods are of
foreign origin, is on the Customs Officials. From the Show
Cause Notice and Order in Original, it is seen that the

Picture of the Gunny / Woven bags are reproduced with
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the printed matter of "Rose Brand 5MM Jumbo” and
“"Sanchit Black Pepper 5MM Best Quality”. Obviously, these
are the Brand Names. The Bags do not carry any details of
the manufacturer’s name, their address etc. In such a case
no assumption can be made about the foreign origin of
these goods. There is nothing to suggest that the Customs
Officials have made any enquiry to know as to who the
owner of these Brands is and where the factories are
located. Another way of ascertaining the origin would be to
get the goods tested by approved / empanelled Testing
Agency to check the quality of the goods to prove as to
whether such goods are of Indian or are of foreign origin. I
do not see any such attempt has been made by the

Customs officials.

22. The next thing to be considered is the place of
interception and seizure. Admittedly, the goods were
seized at Muzaffarpur. On checking the map and location, I
find that Muzaffarpur is located at a distance of about 216
KMs from Bhimnagar [the alleged town via which the
smuggling is taking place]. Further, it is stated that the
goods have been loaded from a godown at Bhimnagar. As
to whether the goods were initially smuggled from Nepal to
Bhimnagar, and as to who undertook this work, is not
coming out clearly in the proceedings. Even from the
recorded statements of various persons including some of
the noticees / appellants herein, there is no admittance
from their side that the goods have been procured illegally
from Nepal. Therefore, I take a considered view that the
Revenue has not been able to prove conclusively that the

goods are of foreign origin.

23. Since the Revenue has not been overcome the test of
bringing in conclusive proof towards the foreign origin of
the goods, going into the detailed investigation process
and allegations and findings given in the impugned order

would be more of academic interest. Admittedly, prima



4.8
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facie, the documentary evidence brought in by the
appellants have been found to be doubtful. But the point in
the present case is, unless it is proved that the goods are
of foreign origin, the anomalies found in the transactions
cannot implicate the appellants under Customs Act
provisions, though they might get implicated under other
statutory provisions. Illegality or otherwise of other
statutory provisions will have no bearing on the Customs
Act provisions and hence they cannot come to the rescue

of the Revenue in the present case.”

Similar view has been taken by this Tribunal in the

following case of Mr. Bajrangi Agrahri Final Order No.70341 of
2025 dated 20 May, 2025.

4.9

As I hold against confiscation of the peas, the order

confiscating the truck also needs to be set aside. Interestingly,

while upholding confiscation of the truck Commissioner (Appeals)

has set aside the penalty on the owner of the truck (appellant-2)

who was driving the same when intercepted.

4.10 As confiscation itself is set aside the demand of duty as per

the order of Commissioner (Appeals) also needs to be set aside

along with the penalties imposed on the appellant-1.

4.11 Thus, I do not find any merits in the impugned order.

5.1

akp

Appeals are allowed.

(Operative part of the order pronounced in open court)

(SANJIV SRIVASTAVA)
MEMBER (TECHNICAL)



