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PER: ARCHANA WADHWA

Being aggrieved with the order passed by Commissioner
(Appeals), Revenue has filed the present appeal. We have heard
Shri Gyanendra Kumar Tripathi learned A.R. appearing for the

Revenue. Nobody appeared for the respondents.
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2. On going through the impugned order, we find that
demand was originally confirmed against the respondents by the
Original Adjudicating Authority in respect of services received
from foreign based companies under the category of “Consulting
Engineering Services” on reverse charge basis. The appellate
Authority observed that though the respondent was required to
pay the said service tax on reverse charge mechanism but the
tax paid by him was immediately available to the assessee as
Cenvat credit, which they could have used for payment of
service tax on their output services. As such, he has observed
that the entire situation is Revenue neutral and there is no loss
to the Revenue. He has also relied upon the Tribunal decision in
the case of Jet Airways (I) Ltd. vs. Commissioner of Service Tax,
Mumbai 2016 (44) S.T.R. 465 (Tri.-Mumbai), which stands
upheld by the Hon’ble Supreme Court reported as 2017 (7)

G.S.T.L. 135 (S.C.).

3. Revenue’s only contention in the appeal memo as regards
the said finding of Commissioner (Appeals) is that it was
statutory requirement of the assessee to first discharge the said
service tax on reverse charge basis. Without payment of service
tax, they were not in a position to avail Cenvat credit. As such
Commissioner (Appeals) was not justified in setting aside

demand on the ground of Revenue neutrality.

4, Admittedly the service tax required to be paid by the
assessee was available to them as credit. Further it seems that

appellant was providing output services, which were also
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taxable. During the period in question, they paid service tax on
output services by way of cash. Had they paid service tax on the
input services received by them, they could have taken the
credit and utilized that credit for payment of duty, instead of
paying service tax in cash. We also note that the Appellate
Authority has gone to the figures of the cash payment of tax and
by comparing the same with their liability to pay tax, has come
to the right conclusion of Revenue neutrality. Reliance by the
Appellate Authority on the Tribunal’s judgment in the case of Jet
Airways (I)) Ltd. is appropriate. The said decision also stands
upheld by the Hon’ble Supreme Court. As such no infirmity can

be found in the impugned order of Commissioner (Appeals).

5. Revenue’s appeal is accordingly rejected.

(Dictated and pronounced in open court)
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