CUSTOMS, EXCISE & SERVICE TAX APPELLATE TRIBUNAL
ALLAHABAD

REGIONAL BENCH - COURT NO.II
(E-Hearing)

Excise Miscellaneous Application No.70222 of 2019
With
Excise Miscellaneous Application No.70110 & 70192 of

2024
(On behalf of appellant)

IN Excise Appeal No.70166 of 2018

(Arising out of Order-in-Appeal No.507/CE/Alld/2017 dated 21/12/2017
passed by Commissioner (Appeals) Central Excise & CGST, Allahabad)

Mr. Dinesh Jaiswal, @ ... Appellant
(138, Madhoganj, Pratapgarh)
VERSUS

Commissioner of Central Excise

& Service Tax, Allahabad ....Respondent
(38-MG Marg, Civil Lines, Allahabad)

APPEARANCE:

Shri Pal Singh Yadav, Advocate &
Shri Sanjay Kumar, Proxy Counsel for the Appellant
Shri A.K. Choudhary, Authorised Representative for the Respondent

CORAM: HON’BLE MR. SANJIV SRIVASTAVA, MEMBER (TECHNICAL)

MISCELLANEOUS ORDER NOs.70221-70223/2025 IN
FINAL ORDER NO.70596/2025

DATE OF HEARING : 24 April, 2025
DATE OF PRONOUNCEMENT : 19 August, 2025

SANJIV SRIVASTAVA:

This appeal is directed against Order-in-Appeal
No.507/CE/A1ld/2017 dated 21.12.2017 of the Commissioner
(Appeal) CGST & Central Excise Allahabad. By the impugned
order, Order-in-Original No. 15/ CEX/DIV II of 2016-17 dated
31.01.2017 holding as follows has been upheld:

ORDER



(1)

(ii)

(iii)

2.1
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I hereby order to confiscate the unaccounted seized
finished goods 19657 packed pouches of "Dinesh Pilli Patti"
valued at Rs.39,314/- under Rule 18 of the Chewing
Tobacco anc Unmanufactured Tobacco Packing Machines
(Capacity Determination and Collection of Duty) Rules,
2010 read with Rule 25 of the Central Excise Rules, 2002
which are kept in the supurdagi of the party. However, '
give an option to the party to get the same released on
payment of Redemption t fine of Rs. 20,000/-. he same
may be cleared subject to quantification of duty under
Chewing Tobacco and Unmanufactured Tobacco Packing
Machines (Capacity Determination and Collection of Duty)
Rules, 2010 under verification of the Jurisdictional Range
Superintendent and if the same is found fit for human
consumption.

I also impose a penalty of Rs. 20,000/- upon the party
under Rule 18 of the Chewing Tobacco and
Unmanufactured Tobacco Packing Machines (Capacity
Determination and Collection of Duty) Rules, 2010 read
with Rule 25 of the Central Excise Rules, 2002.

Rest of the seized goods i.e. raw material and FFS pouch
packing machine, which are also in the supurdagi of the
party, are hereby released to the party with the direction
that the FFS pouch packing machine will remained sealed
and cannot be operated or removed without the permission
of the department as per provisions of Chewing Tobacco
and Unmanufactured Tobacco Packing Machines (Capacity
Determination and Collection of Duty) Rules, 2010 and

verification of Jurisdictional Range Superintendent.

During the course of search of undeclared factory

premisesof the appellant conducted by the Officers of Directorate

General of Central Excise Intelligence, Lucknow (DGCEI, on

08.07.2015, it was found that the appellant were engaged in

manufacture of branded chewing tobacco in pouches with the

help of 01 Form, Fill & Seal (FFS) pouch packing machine,

without paying Central Excise duty under Chewing Tobacco and
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Unmanufactured  Tobacco Packing Machines (Capacity

Determination and Collection of Duty) Rules, 2010.

2.2 After conducting physical stock taking, the clandestinely

manufactured finished goods and unaccounted for raw material,

valued at Rs.3,38,882/-, and 01 pouch packing machine valued
at Rs.12,000/-, were seized and the entire search proceedings
we rerecorded in the Panchnama dated 08.07.2015 drawn on the

spot. In his statements dated08.07.2015 and 09.07.2015

recorded under Section 14 of the Central Excise Act,

1944 (hereinafter referred to as "the Act"), the appellant

admitted he was the Proprietor of M/s Himanchal Zarda Bhandar,

Madhoganj, Pratapgarh and had been engaged in the

manufacture and sale of branded chewing tobacco with the help

of FFS in his hidden factory premises, w.e.f. April, 2012.

2.3 A show Cause Notice dated 07.01.2016 was issued to the

appellant, asking him to show cause as to why:

(i) The unaccounted seized stock of raw materials, finished
excisable goods, three FFS Machines valued at
Rs.3,38,882/- should not be confiscated under Rule 18 of
the Chewing Tobacco and Unmanufactured Tobacco
Packing Machines (Capacity Determination and Collection
of Duty) Rules, 2010 read with rule 25 of the Central
Excise Rules, 2002,

(ii)  Penalty should not be imposed on him under Rule 18 of the
Chewing Tobacco and Unmanufactured Tobacco Packing
Machines (Capacity Determination and Collection of Duty)
Rules, 2010 read with Rule 25 of the Central Excise Rules,
2002,

(iii)  Penalty should not be imposed on him under Rule 26 of the
Central Excise Rules, 2002 for his active involvement in
unaccounted procurement and storage of finished goods
and packing materials seized at Madhoganj, Pratapgarh, of

M/s Himanchal Zarda Bhandar Madhoganj, Pratapgarh;

2.4 The show cause notice has been adjudicated as per the

order in original referred in para 1 above.
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2.5 Aggrieved appellant filed appeal before Commissioner
(Appeal), which has been dismissed as per the impugned order.
2.6 Aggrieved appellant has filed this appeal.

3.1 I have heard Shri Pal Singh Yadav, Advocate for the
appellant and Shri A. K Choudhary, Authorized Representative
for the revenue.

3.2 Arguing for the appellant learned counsel submits that
> appellant had obtained Central Excise registration for

manufacturing peeli patti tobacco using hand operated
machine;

» erroneously in the registration certificate the address of
premises was wrongly mentioned as “221” instead of
“281”. In fact he never was in possession of the premises
"221" which belonged to one “Kallu Bania”.

» he had purchased an old FFS machine from the kabari
market and was in process of repairing the same when his
premises was searched;

> at the time of search he had under pressure from the
DGCEI officers operated the said machine on 08.07.2015
and manufactured some pouches using the same;

» officers arrested him and the entire Panchnama dated
08.07.2015 was, in fact, prepared at the Kanpur office of
the DGCEI, after obtaining his signatures and the
signatures of the witnesses, by creating terror;

> the entire case against him is manipulated one.

4.1 I have considered the impugned order along with the
submissions made in appeal and during the course of argument.

4.2 Impugned order records the findings as follows:

"4.1 I have gone through the facts of the case, averments
made at the time of personal hearing and all other
material/ documents on record. It is observed from the
Panchanama dated 08.07.2015 that the search of the
factory premises was started at 6.00 A.M. in the morning
and was completed by 7.00 P.M. in the evening, in the
presence of two independent witnesses, the appellant, Shri

Avneesh Mourya employee of the appellant, police officers
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and jurisdictional Range & Sector Officers. From this
Panchnama it s evident that the appellant was
manufacturing 'Dinesh Peeli Patti' brand chewing tobacco
using the FFS machine found installed in the premises,
w.e.f. April, 2012, without informing their jurisdictional
Central Excise Officers. Further, the sock of raw materials
and finished goods recorded in the Panchanama, was also
recovered from the premises of the appellant and even
samples of the chewing tobacco were drawn. Thus, I find
that the submission of the appellant that the Panchnama
was prepared at the Kanpur office of the DGCEI, after
obtaining his signatures and the signatures of the

witnesses, by creating terror. is entirely baseless

4.2 I have also gone through the statements dated
08.07.2015 & 09.07.2015 of the appellant. These
statements are in question & answer forms wherein the
appellant had admitted to have been manufacturing
branded chewing tobacco using the said FFS machine
installed in his premises, w.e.f. April, 2012. Thus, I find
that the statements of the appellant are corroborated with
the Panchnama dated 08.07.2015.

4.3 Thus, I hold that the Adjudicating Authority has rightly
confiscated the seized finished goods and given option to
the appellant to redeem these finished goods on payment
of redemption fine. Further, he has also rightly imposed
penalty upon the appellant under Rule 18 of the Rules read
with Rule 25 of the Central Excise Rules, 2002.”

Order in original records the facts of case by stating as

follows:

I have carefully gone through the case records, SN &
corrigendum to the SCN dated 05.09.16 and the
submissions made by the party in their written defence
reply and at the time of personal hearing. The firm M/s
Himanchal Zarda Bhandar was registered with Central

Excise Deptt. having Central Excise Registration No:



6 Excise Appeal No0.70166 of 2018

AABFH8958FXMQOO01. Shri Dinesh Jaiswal is the proprietor
of the aforesaid firm. During Checking by the officers of
DGCEI Lucknow Zonal unit the party has been found
engaged in the manufacture of "Dinesh Peeli Patti" brand
chewing tobacco in. pouches (without lime-tube/ lime
Pouches) with the help of one Form Fill &.Seal /(FFS)
pouch packing machine in an unregistered premises,
Madhoganj, Mahuli, Pratapgarh (U.P)., in contravention of
Chewing Tobacco and unmanufactured tobacco packing
Machines (Capacity Determination and Collection of dutv)
Rules. 2010, issued vide Notification No: 11/2010-CE(NT)
dated 27.2.2010 as amended (hereinafter referred to as
"Applicable Rules"”). The party has manufactured the said
"Dinesh Peeli Patti" brand chewing tobacco in pouches,
with the help FFS pouch packing machine without of
appropriate Central Excise duty as per applicable Rules,
under compounding levy scheme. intimation to this
Department and also cleared goods manufactured
clandestinely without payment Therefore, the unaccounted
raw material & finished goods valued Rs. 3,38,882/- (as
detailed below and One FFS Pouch Packing machine valued
RS. 12000/- total RS. 3,50,000/-, being liable for
confiscation under Rule 18 of the Chewing Tobacco and
unmanufactured Tobacco Packing Machines (Capacity
Determination and Collection of Duty) Rules, 2010 read
with Rule 25 of the Central Excise Rules, 2002." were
seized by the officers of DGCEI, Lucknow and Central
Excise Officer of Range Rural-1 Division II, Allahabad on
the spot on 08.07.15.

SL. No | Description of goods | Quantity Rate Value of
goods (in
Rs.)
A Dinesh brand | 19657 Pouches MRP of Pouch 39,314
(1to3) | chewing Tobacco (in (Rs.2/-per
Pouches) pouch)
B(1) Cut Raw Tobacco 153 Bags (each bags | Rs.30.97  per 1,65,844
containing 35 Kgs | kg.
Tobacco)
B(2) Unfiltered Loose | 60 Bags(each 35 Kg) | Rs.52.50 per 1, 10,250
Peeli Patti Tobacco kg.
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B(3) Filtered Tobacco | 03 Bags (each 35 | Rs.52.50 per 5,513
Mixture Kg) kg.

B[4) Unfiltered Tobacco | 07 Bags each 35 Kg) | Rs.52.50 per 12,863
Mixture kg.

B(5) Bale Powder 03 Bags (each 35| Rs.52.50 per 3,098
Kg) kg.

C(1) Packaging material 10 Kg Rs.200 Per Kg 2,000

Total 3,38,882

4.4 From the facts as noted above by the adjudicating
authority it is undisputedly admitted that appellant was
registered with the Central Excise for manufacture and clearance
of Dinesh Peeli Patti brand chewing Tobacco (in Pouches) by
hand operated machines. At the time of search of the premises
of the appellant, on power operated Form Fill and Seal (FFS)
Pouch packing machine was also found in the premises of the
appellant which appellant claimed to be purchased by him from
Kabadi market and was in process of repairing and maintaining
the same. However case of the department against the appellant
is that appellant has packed the Dinesh brand chewing Tobacco
(in Pouches), found in his premises using the power operated
FFS Packing Machine without informing the department about
the same and thus have contravened the provisions of Chewing
Tobacco and unmanufactured Tobacco Packing Machines
(Capacity Determination and Collection of Duty) Rules, 2010.
The total number of the pouches alleged to have been packed
using the said FFS machine is 19657.

4.5 1 find that the Chewing Tobacco and unmanufactured
Tobacco Packing Machines (Capacity Determination and
Collection of Duty) Rules, 2010, itself prescribe the monthly
production capacity of FFS Pouch Packing Machine, for the pouch
with MRP of Rs 2 to be 20,21,760. Thus if it is taken that the
machine is operated all thirty days in a month then the daily
production would be around 67,392 pouches. At the time of
search inspection only 19,657 pouches were found. Even if all
what has been alleged is admitted then also the total number of
pouches found is less than one day production (say about a
quarter day production) as per the said rules itself. I also find

that the panchnama dated 08.07.2015 records as follows:




8 Excise Appeal No0.70166 of 2018

"o} N PN 1.0. FTHT 13.30 o GRGV T Tl 7T FUT TTHT
14.00 35 & 30% FHUN Yol TRY g1 PRI T 4 gola

PN FH,  SARGITT SEIFR] TUT 14.10 9 47 TF g7 Tg97]
srefigrd aor 4 T3l gieq [Rigd ¥o7 &ver -I C.Ex Div - II,
STETaIE AT | 4 U U Heviar aur & ddg gisq 7 aarar @
37% g1 7 foHrEaT ol YR 4 727 &l §1 #1 #ig g 787 &
| FTETT I Sl 7 7eiT B T BT B Bt B AR
P! Her de7 & gd BRG] 7 &4 Yal T & TragarT &1 SR
T giaw 7 97 V8] % FFS Pouch Packing Machine &1 gia [oc
Pouch &7 &1 Speed oifdl @47 @7 R g+ & &g & G
o317 &1 &g 85 Pouch 177’3'@72’177?77277/”

Impugned order is in respect of these 19,657 pouches. Going by
the speed of the machine as determined as per the Panchnama
by the offices 19,657 pouches would be packed on the machine
found in the premises in 232 (19657/85) minutes or 3 hours and
52 minutes. Panchnama also records that the search operation in
the premises started at around 6 AM and when the officers
entered the premises the machine was operational. It also
records that the machine was sealed by the range officers who
came at around 1410 Hrs. Thus it is fair presumption that the
machine was operational from the time when the officers
entered to the time when the same was sealed by the range
officers i.e. during the period when the officers were present in
the premises. The number of hours of such operation come to 8
Hrs and 10 minutes. The total production in the presence of
officers would be twice the number of pouches in respect of
which the present case is. Appellant has from beginning taken
the stand that when officers visited the premises they forced him
to operate the machine and pack the pouches on the said
machine. From the facts as recorded in the Panchnama, I find
force in the stand taken by the appellant. The submissions of the
appellant before the adjudicating authority to this effect are

reproduced below:
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B fodiad aal Y8R & HIINIZeR [d=%T PN Traaard g7 47
Y7 GG7 G TGN [Hard 186, T Treliar @laard] TR
e gargiie &7 [HaR &1 SwiaT 1avg JaEl Fiewr F1 Sty
RGN [TEIGT & : -

1. T8 & Jeav -2 7 Jffq &y7 o vd §&% & Fhid gt &1
GABT TR ool UagIss T8 AABFH8958FXMO01 &%
Fifeid T2 & Fdie 139 &1 T TEET 17737 did g Fvs
&I dicll dasig 1947 g1 AT & IdiaT &1 3fdpd Idiad
wH & o [ g% Fod 7R G FqIG B YT TR Gacd
T Y7/ [371% 08.07.2015 3 &l Raw qdf ardlf grr fagga
Fifeid T2 FFS TR7 QR &a18 G @¥igdY @iz 73 o forgst
arff T & @Y T o & [Qurfa sfdert T fadie
08.07.2015 @} Frfl & Sarg W 1BV Favored] HIMT FT
TEITT BIGIHN HIeT IR BFIHY U BIGIIT 77 o7/

2. JF [ q&k ? & 0T FYT G TF RN & Fhie arelf 7
fagga aifcrd qRfi7 @ Pig Y FaieT BT GRY 76T 191 41/
el AT URIG SOFTH 1944 & SER [aggad @ifcrd
TR Bl RIIIT B9 @& FURIT 20 1339 @ S<RIT H [FYFT &l
3T 139 o7 8 Qa7 13497 o1 16T 81

3. T8 [& gew 4 F Jivfa &yT [quria @ela ga sitga@imear &
TJa1RT & forgd gau 7 gt & Fi o guF admT aqg a@
FUT g BT T &/

4, T8 & T&¥ 5 T G0l &7 G UF 37BN & Fhid [aurha

SHIHING] GRT Iaid 08.07.2015 &1 Jag 5 Fo & v 7 8
g @& fdgga @icid FRfT FFS @1 Fancad @vaiay gl @

oIV QT HYaTs U FUD Ul U3 B BIHT &Y biad &1
forges da 7 FiF of qegieT @ FaET sfdEd BH Bl e
7ot ®1 FucisE/ 767 BT /"

4.6 The number of pouches found in the premises of the

appellant itself is enough to determine that the case against the

appellant has no legs to stand upon. No authority has even tried
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to establish the merits of the case by looking into the quantum

pouches seized and confiscated.

4.7 1do not find any merits in the impugned order.

5.1 Appeal is allowed. Miscellaneous Applications also stand
dispose off.

(Order pronounced in open court on-19 August, 2025)

Sd/-
(SANJIV SRIVASTAVA)
MEMBER (TECHNICAL)

akp



