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 The present appeal has been filed by the Appellant 

assailing the Order-in-Original No.14/PC/ST/LKO/2023-24 dated 

20.10.2023 passed by Principal Commissioner CGST & Central 

Excise, Lucknow. 

2. The facts of the case in brief are that on the basis of third 

party Data provided by the Income Tax Department for the 

financial year 2016-17, it was observed that the gross receipts 

for the financial year 2016-17 as per Form-26AS is 

Rs.23,59,27,727/-. Show Cause Notice1 dated 12.10.2021 was 

issued proposing to demand service tax of Rs.3,53,89,159/- 

alongwith applicable interest and imposition of penalties under 
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various Sections. The Adjudicating Authority vide the impugned 

Order-in-Original has observed as under:- 

 “5.10 In view of discussion made in foregoing paras I find 

as under:- 

Sr. 

No. 

Amount in Rs. Remarks Service Tax liability  

1. 12,22,18,886/- Pertains to supply/sale 
of material to M/s 

Central Electronics 
Ltd.(CEL) 

No service tax liability 
being supply/sale 

amount 

2. 1,35,79,875/- Charges for 
installation, testing & 

commissioning of 
equipment to M/s 

Central Electronics 

Ltd. (CEL) 

Service Tax of 
Rs.17,71,288/- @ 15% 

is payable on taxable 
value of 

Rs.1,18,08,588/- by the 

party, which is charged 
by the party as per 

invoices but the party 
has not deposited the 

same and the party has 
accepted the said 

liability in their written 
submission. 

3. 4,31,75,805/- Pertains to supply/sale 

of material to various 
parties other than CEL 

No service tax liability 

being supply/sale 
amount 

4. 3,80,32,192/- Work of construction 
of road done for LDA 

Exempted from service 
vide Entry No.13(a) of 

Notification No.25/2012-
ST dated 20.06.2012 

5. 95,98,187/- Work of construction 

of road done for PWD 

Exempted from service 

vide Entry No.13(a) of 
Notification No.25/2012-

ST dated 20.06.2012 

6. 22,66,04,945/- Total of Sr. 1 to 5  

 

 I find from the above table that the total of amount 

mentioned from Sr. No.1 to 5 is Rs.22,66,04,945/- 

however the disputed amount as per the SCN issued is 

Rs.23,59,27,727/-, therefore, there is difference in value 

of Rs.93,22,782/- (235927727 – 226604945) for which 

party has neither submitted any clarification nor any 

supporting documents regarding no service tax 

applicability on the same. In the absence of the same, the 

party is liable to discharge service tax liability on 

Rs.93,22,782/- @ 15% i.e. Rs.13,98,417/-. 
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 5.11 In view of the foregoing paras, I hold that the party 

has not paid Service Tax amounting to Rs.31,69,705/- 

(Rs.17,71,288/-  plus Rs.13,98,417/-) including all cesses 

of on taxable value of Rs.2,11,31,370/- (Rs.1,18,08,588/- 

plus Rs.93,22,782/-) and the same is liable to be 

recovered from them under proviso to Section 73(1) of the 

Finance Act, 1994 alongwith appropriate interest under 

Section 75 of Act ibid read with Section 142 & 174 of CGST 

Act, 2017.” 

 

Accordingly pass the following order as under:- 

 

“ORDER 

(i) I confirm the demand of Service Tax amounting with 

all cesses to Rs.31,69,705/- (Rs. Thirty One lakh Sixty 

Nine Thousand Seven Hundred Five only) and order to 

recover the same from them under proviso to Section 

73(1) of the Finance Act, 1994 alongwith appropriate 

interest under Section 75 of Act ibid read with Section 

142, 173 & 174 of CGST Act, 2017. 

(ii) I impose penalty of Rs.31,69,705/- (Rs. Thirty One 

lakh Sixty Nine Thousand Seven Hundred Five only) 

under Section 78 of the Finance Act, 1994 read with 

Section 142, 173 & 174 of CGST Act, 2017. However, 

an option is being given to the party under the 

proviso(1)(ii) of Section 78 of the Finance Act, 1994 

that if the service tax alongwith interest is paid with 

the period of 30 days from the receipt of this Order-

in-Original issued under the proviso to sub section (1) 

of Section 73 of the Finance Act, 1994, the penalty 

shall be twenty five percent of such service tax and 

proceeding in respect of Service Tax, interest and 

penalty shall be deemed to be concluded. 

(iii) I impose penalty of Rs.10,000/- each under Section 

77(1)(b), 77(1)(c), 77(1)(d) and 77(2) respectively of 
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the Finance Act, 1994 read with Section 142, Section 

173 and Section 174 of CGST Act, 2017.” 

Being aggrieved the Appellant has filed the present appeal 

before the Tribunal. 

3. The learned Advocate appearing on behalf of the Appellant 

submits that against the total demand of Rs.31,69,705/- an 

amount of Rs.17,71,288/- has been deposited alongwith interest 

of Rs.18,59,852/- and penalty of Rs.4,82,822/- i.e. @25%, 

totaling Rs.41,13,962/- on 30.11.2023. A copy of the E-receipt 

has been submitted alongwith appeal paper book i.e. tax + 

interest and 25% of the penalty imposed. However, in the 

present appeal the Appellant is contesting the demand of 

Rs.13,98,417/-. It is the submission of the learned Advocate that 

service tax demand cannot be confirmed on the basis of figures 

appearing in Form-26AS unless it has been established that it 

represents services provided by the Appellant and the same are 

liable to service tax. In support of his submissions he relied upon 

the following decisions:- 

(i) Synergy Audio Visual Workshop Pvt. Ltd. vs. 

Commissioner of Service Tax Bangalore [2008 (10) 

S.T.R. 578]; 

(ii) CCE Ludhiana vs. Deluxe Enterprises [2011 (22) 

S.T.R. 203]; 

(iii) Alpa Management Consultants Pvt. Ltd. vs. 

Commissioner Service Tax, Bangalore [2007-TIOL-

388-CESTAT-BANG]; 

(iv)  Amrish Ramesh Chandra Shah vs. Union of India 

[2021-TIOL-583-HC-BOM]; 

(v) Kush Constructions vs. CGST NACIN [2019 (24) 

G.S.T.L. 606 (Tri-All.)]. 

 

4. Further it is also the submission of the learned Advocate 

that in respect of one client i.e. Central Electronics Ltd2., an 

amount of Rs.19,16,43,282/- appearing in Form-26AS statement 

is not correct and this is due to some inadvertent error on the 

part of the CEL at the time of reporting and filing their TDS 

returns. A letter in this regard was written to the CEL by the 

Appellant. Further CEL has also issued a certificate regarding the 
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bills raised by the Appellant on CEL during the period under 

dispute. It is the submission of the learned Advocate that on 

account of this error the figures as appearing in Form-26AS got 

exaggerated and the Department has computed service tax 

liability on such exaggerated figures which is not in consonance 

of the law laid down by the Superior Courts. A certificate issued 

by the Chartered Accountant dated 28.07.2025 has been 

submitted which is as under:- 
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5. On the basis of the above certificate, I find that the service 

tax demand has been computed in excess of Rs.13,98,417/-. 

Further the demand of service tax is governed by Point of 

Taxation Rules which are based upon certain criteria i.e. the 

point when an invoice is raised by the assessee. The figures as 

reflected in Form-26AS statement usually show the payments 

that are made by the customers in a particular financial year. It 

is the case of the Appellant assessee that certain invoices were 

raised in the previous financial year i.e. 2015-16 and the 

payment of those invoices have been received in the financial 
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year 2016-17. Hence, such receipts of payment cannot be the 

basis for determining the service tax liability.  

6. I find that Revenue has taken the gross receipts as shown 

in Form-26AS, the basis for confirming the demand of service 

tax. I note that without further examining the reasons, revenue 

has raised the demand. It is my considered view that revenue 

cannot raise the demand on the basis of Form-26AS statement 

without examining the reasons and without establishing that the 

entire amount received by the Appellant as reflected in Form-

26AS is consideration for services provided and without 

examining whether any exemption or abatement is available. It 

is not legal to presume that the entire amount was on account of 

consideration for providing services. Accordingly, I set aside the 

demand of Rs.13,98,417/- and also the proportionate penalty 

imposed under Section 78 of the Finance Act, 1994 read with 

Sections 142, 173 & 174 of CGST Act, 2017. 

7. The impugned order is modified to the extent of setting 

aside of the demand of Rs.13,98,417/- and setting aside of 

proportionate penalty and the rest of the order is upheld. The 

appeal filed by the Appellant is partly allowed in the above 

terms. 

 

(Operative part of the Order pronounced in open court) 

 

 

 (P. K. CHOUDHARY) 
MEMBER (JUDICIAL) 

LKS 
 

 

 

 

 

 


